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U.S. Customs Service 
Treasury Decision 


19 CFR Part 101 
(T.D. 88-35) 


CHANGE IN THE CUSTOMS SERVICE FIELD ORGANIZATION: 
CHICAGO, ILL.; CLEVELAND, OHIO; FORT WAYNE, IN. 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
change the Customs field organization by changing the boundaries 
of the Chicago and Cleveland Customs Districts, and by designating 
the newly approved Customs facility at Fort Wayne, Indiana, as a 
Customs station. The change will place the entire service area of 
the Fort Wayne station within the Cleveland District under the su- 
pervision of the Indianapolis, Indiana, port of entry. These changes 
are part of Customs continuing effort to obtain more efficient use of 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public. 


EFFECTIVE DATE: July 27, 1988. 


FOR FURTHER INFORMATION CONTACT: Joseph O’Gorman, 
Office of Inspection and Control (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs continuing program to obtain more efficient 
use of its personnel, facilities and resources, and to provide better 
service to carriers, importers, and the public, Customs published a 
notice in the Federal Register on December 17, 1987 (52 FR 47948), 
proposing to amend §§ 101.3 and 101.4, Customs Regulations (19 
CFR 101.3, 101.4), to change the Customs field organization by 
changing the boundaries of the Chicago and Cleveland Districts, 
and by designating the newly approved Customs facility at Fort 
Wayne, Indiana, as a Customs station. A correction to that docu- 
ment was published in the Federal Register on February 1, 1988 (53 
FR 2767), to correct the wording of the proposed boundary change 
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for the Cleveland, Ohio, Customs District. The changes in bounda- 
ries are necessary to ensure that all the territory serviced by the 
Fort Wayne facility is entirely within one Customs district. The ser- 
vice area of the new Fort Wayne facility, prior to this change, lay 
within both the Cleveland and Chicago Districts. Since the closest 
existing ports, Dayton, Ohio, and Indianapolis, Indiana, are in the 
Cleveland District, it was decided to place Fort Wayne in that dis- 
trict and under the supervision of the Indianapolis, Indiana, port of 
entry. 

A port of entry is a Customs location (seaport, airport, or land 
border port) where Customs officers or emplcyees are assigned to 
accept entries of merchandise, collect duties, clear passengers, vehi- 
cles, vessels, and aircraft, examine baggage, and enforce the Cus- 
toms and related laws. A port of entry is a division of a Customs dis- 
trict. which, in turn, is a division of a region. 

Similar activities take place at Customs stations as at ports of en- 
try. However, the significant differences between ports of entry and 
stations is that at stations, the Federal Government is reimbursed 
for: 

(1) The salaries and expenses of its officers or employees for 
services rendered in connection with the entry and clearance of ves- 
sels; and 

(2) Except as otherwise provided by the Customs Regulations, the 
expenses (including per diem allowed in lieu of subsistence), but not 
the salaries of its officers or employees, for services rendered in con- 
nection with the entry or delivery of merchandise. 

Also, the Fort Wayne station will service a new user fee airport 
which is being established at Baer Field in Fort Wayne. User fee 
airports are those which, while not qualifying for designation as an 
international or landing rights airport, have been approved by the 
Commissioner to receive the services of Customs officers for process- 
ing aircraft entering the U.S. Inasmuch as the volume of business 
anticipated at these airports is insufficient to justify their designa- 
tion as an international or landing rights airport, the availability of 
Customs services is not paid for out of the Customs appropriations 
from the general treasury of the U.S. Instead the services of the 
Customs officers are provided on a fully reimbursable basis to be 
paid for by the user fee airports on behalf of the recipients of the 
services. 


CoMMENTS 


No comments were received in response to the proposed rule, as 
amended. After further review, we have concluded that the realign- 
ment of district boundaries and the creating of a new station, as 
proposed, should be adopted as a final rule. 






U.S. CUSTOMS SERVICE 


ReGcuLatTory Fiexipiity Act 


The provisions of the Regulatory Flexibility Act relating to an ini- 
tial and final regulatory flexibility analysis (5 U.S.C. 603, 604) are 
not applicable to this document. Customs routinely makes adjust- 
ments to its field organization throughout the U.S. to accommodate 
the volume of Customs-related activity in various parts of the coun- 
try. Although the changes may have a limited effect upon small en- 
tities in the areas affected, they are not expected to be significant 
because adjusting the field organization in other areas has not had 
a significant economic impact upon a substantial number of small 
entities to the extent contemplated by the Regulatory Flexibility 
Act. Accordingly, it is certified under the provisions of §3 of the 
Regulatory Flexibility Act (6 U.S.C. 605(b)) that the amendment 
will not have a significant economic impact on a substantial num- 
ber of small entities. 


EXEcutTIvE Orper 12291 


Because the amendment relates to the Customs field organiza- 
tion, and will not result in a “major rule” as defined in E.O. 12291, 
a regulatory impact analysis is not required. 


DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


AUTHORITY 


These changes are made under the authority vested in the Presi- 
dent by § 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
10289, September 17, 1951 (8 CFR 1949-1953 Comp., Ch. ID), and 
pursuant to the authority provided by Treasury Department Order 
No. 101-05 dated February 17, 1987 (52 FR 6282). 


List or Supsects IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization 
and functions (Government agencies). 


AMENDMENTS TO THE REGULATIONS 


Part 101, Customs Regulations (19 CFR Part 101), is amended as 
set forth below. 


PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 
CFR Part 101), continues to read as follows: 
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Authority: 5 U.S.C. 301,19 U.S.C. 1, 66, 1202 (Gen. Headnote 11), 
1624, Reorganization Plan 1 of 1965: 3 CFR 1965 Supp. 


2. The list of Customs regions, districts, and ports of entry in 
§ 101.3(b), Customs Regulations (19 CFR 101.3(b)), is amended by al- 
tering the geographic descriptions of the Chicago, Illinois, and the 
Cleveland, Ohio, Customs Districts, which come under the adminis- 
trative jurisdiction of Customs North Central Region, as set forth 
below: 

a. In the North Central Region, under the column headed 
“Area”, directly opposite “Chicago, Ill.”, the description is revised to 
read as follows: 

“The State of Illinois lying north of latitude 39°N; that part of the 
State of Indiana north of Latitude 41°N and west of longitude 86°W; 
and the States of Iowa and Nebraska.” 

b. In the North Central Region, under the column headed 
“Area”, directly opposite “Cleveland, Ohio”, the description is re- 
vised to read as follows: 

“The States of Ohio, Kentucky; that part of the State of Indiana 
lying south of latitude 41°N; that part of the state of Indiana lying 
east of longitude 86°W; and the county of Erie in the State of 
Pennsylvania.” 

3. The list of Customs districts, stations, and ports of entry hav- 
ing supervision, in § 101.4(c), Customs Regulations (19 CFR 101.4(c)) 
is amended by inserting, in appropriate alphabetical order, in the 
listings for “Cleveland, Ohio,” under the “District” column, “Fort 
Wayne, Indiana,” in the column headed “Customs stations”, and on 
the same line, “Indianapolis” in the column headed “Port of entry 
having supervision”. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: May 26, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 27, 1988 (53 FR 24059)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 20, 1988. 


The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 88-4) 


This ruling holds that prior to October 27, 1986, (effective date of 
the Omnibus Drug Abuse Act of 1986) military aircraft were not 
subject to Part 6, Customs Regulations, however the pilot, crew 
members and other military personnel aboard the military air- 
craft were individually subject to penalty and forfeiture provi- 
sions of 19 U.S.C. 1497 for failure to declare articles acquired 
abroad. Title 19 U.S.C. 1497 and 1590 are applicable to military 
aircraft arriving in the U.S. after October 27, 1986, but prior to is- 
suance of regulations implementing section 3112 of the Act. 


Date: November 20, 1987 
File: AIR-6-01-CO:R:CD:C 
108502 JM 

This ruling concerns penalties assessed against military aircraft 
commanders for failure to present passengers traveling in their offi- 
cial military capacity and freight being carried for official military 
use for Customs inspection. 

Issue: 

Are military aircraft commanders subject to penalties for failure 
to present passengers traveling in their military capacity and 
freight being carried for official military use for Customs 
inspection? 
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Facts: 


Military aircraft arrive in Honolulu from foreign countries with 
passengers and freight on board. On several occasions the military 
passengers and military freight have been released prior to arrival 
of Customs officers. 

The District Director at Honolulu asks whether penalties are in- 
curred by the aircraft commanders for failure to hold the military 
passengers and military freight aboard the aircraft until Customs 
officers arrive and perform Customs inspection. 

Law and Analysis: 

In a telegraphic decision dated October 28, 1968, the Commission- 
er of Customs held that Part 6, Customs Regulations, as well as 
“sections 1436, 1454, 1459, 1460 and 1584, title 19, United States 
Code, are not applicable” to a United States Coast Guard aircraft if 
used exclusively in the Government service of the United States. In 
that case, the aircraft carried eight civilians, six military personnel 
and 11 crewmembers. The ruling held that the passengers were re- 
sponsible for paying duty on the merchandise which was not en- 
tered upon arrival but no penalty was assessed against the aircraft 
commander. 

In a ruling dated July 29, 1969, the Assistant Commissioner, Of- 
fice of Regulations and Rulings, commented on the applicability of 
Part 6, Customs Regulations, to government aircraft. In that ruling, 
we stated that: 


Section 6.1(d), Customs Regulations, defines the term “air- 
craft,” as that term is used in Part 6, Customs Regulations, as 
a aircraft not used exclusively in the governmental service 
of the United States or foreign country and includes any gov- 
ernment-owned aircraft engaged in carrying persons or prop- 
erty for commercial purposes.” Thus, while Part 6 is not appli- 
cable to government aircraft used exclusively in the govern- 
mental service of the United States or a foreign country, it 
would be applicable to such aircraft when engaged in carrying 
persons or property for commercial purposes. Furthermore, 
merchandise and persons arriving in or departing from the 
United States on any government aircraft are subject to Cus- 
toms treatment since the application of the Customs laws to 
such merchandise or persons is not dependent on the status of 
the carrier on which they arrive or depart. For this reason, it is 
the responsibility of the operating agency of government air- 
craft to see that Customs officers are given adequate and timely 
notice of the arrival of all aircraft which may be subject to the 
Customs Regulations. 


“Carrying persons or property for commercial purposes” refers 
to government aircraft transporting property other than prop- 
erty being transported solely in the interest of or for the United 
States (or a fone country if the aircraft is in the governmen- 
tal service of a foreign country) or transporting persons who 
are not traveling in the interest of or for the United States (or a 
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foreign country if the aircraft is in the governmental service of 
a foreign country). Thus, for example, aircraft engaged in trans- 
porting property solely for personal pu or transporting 
individuals who are not being carried solely in the interest of or 
for the government are covered by Part 6, Customs Regula- 
tions. Obviously, government aircraft carrying commercial car- 
go or passengers for hire also are covered i art 6. 


Accordingly, an aircraft in the service of the United States 
shall be regarded as a — aircraft on any flight on which all 
rsons and merchandise (including baggage and personal or 
ousehold effects) are carried in the interest of or for the gov- 
ernment and for which no revenue is received by anyone other 
than the government. Any aircraft whether owned by the gov- 
ernment or only chartered or leased by it shall be considered to 
be in the service of the United States when it is under the com- 
plete control and management of the United States or any 
ency or branch thereof, whether operated by civil service em- 
ployees or military personnel or the government or by an agent 
or contractor for the government. 


Public aircraft of a foreign government arriving in the United 
States are subject to the same Customs treatment and exemp- 
tions therefrom as public aircraft of the United States arriving 
in this country from abroad. 


Ruling letter AIR-6-01-CO:R:CD:C 104705 PH, January 8, 1981, 
which was published as Legal Determination 81-0076, concerned 
the requirements applicable to military aircraft arriving in the 
United States carrying, on a space-available basis, retired military 
personnel and dependents on home leave. On April 30, 1981, we is- 
sued ruling letter AIR-6-01-CO:R:CD:C 104705 PH, which summa- 
rized the application and effect of our January 8, 1981, ruling as 
follows: 


Application—The ruling is applicable to military aircraft used 
exclusively in the governmental service of the United States, 
including those carrying space-available passengers and depen- 
dents on home leave who are not on official business or under 
orders, whether or not the passengers have paid a $10.00 proc- 
essing fee. 


Effects—1. Military aircraft to which the ruling is applicable 
need not report arrival or make entry. 


2. Although such aircraft are not required to report arrival or 
make entry, the master or commander is required to— 

a. file the declaration described in section 148.72, Customs 
Regulations, and 

b. file a manifest in duplicate for any cargo and passengers 
and their baggage on board, the original of which manifest 
must be filed with the district director within 48 hours after ar- 
rival of the aircraft. 
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The decision was based on a finding that the retired military per- 
sonnel and dependents were being transported in the interest of or 
for the Government. 

Treasury Decision 83-213 deleted section 148.72, Customs Regula- 
tions, which required the commanding officer of any vesse! operated 
by the United States to file declaration for all dutiable articles ac- 
quired abroad by officers and crew members, Section 148.73(a) was 
also amended to require baggage declarations for all persons enter- 
ing the United States on carriers operated by or for the Department 
of Defense. Section 4.5, Customs Regulations, which requires com- 
manders of military vessels to file a cargo declaration for cargo on 
board, does not impose a penalty for failure to file the manifest. In 
any event, Part 6 does not make section 4.5 applicable to aircraft. 

In a notice of Proposed Rulemaking published in the Federal Reg- 
ister, July 26,°1985 (50 FR 30455), Customs proposed a revision of 
its rules relating to the entry and clearance of aircraft and the 
transportation of persons and cargo by aircraft. In the proposed 
Part 122, Customs Regulations, Subpart O-Public Aircraft covers 
the procedures applicable to public aircraft of the U.S. or a foreign 
country. Subpart P-Penalties provides penalties for violation of 
Customs requirements in Part 122. Comments’on the Proposed Rule 
are bing considered and the revised Part 122 will be issued in due 
course. 

The Anti-Drug Abuse Act of 1986, P.O. 99-570 (the Act), effective 
October 27, 1986, amends 19 U.S.C. 1433, 1436, 1459, and 1497 and 
adds § 590 to the Tariff Act of 1930 (codified as 19 U.S.C. 1590). 

Section 3112 of the Act amends 19 U.S.C. 1433 to allow the Secre- 
tary to prescribe regulations requiring the “pilot of any aircraft ar- 
riving in the United States or the Virgin Islands from any foreign 
airport” to furnish advance notice of arrival and to present docu- 
ments including manifests. This authority is broader than the au- 
thority in 49 U.S.C. App. 1509 and 19 U.S.C. 1644 which grant au- 
thority to prescribe regulations for “civil air navigation.” Under 19 
U.S.C. 1433, as amended, the Secretary is granted the authority to 
prescribe regulations covering government (public) aircraft. 

Section 3113 of the Act amends 19 U.S.C. 1436 to provide a civil 
penalty of “$5,000 for the first violation, and $10,000 for each subse- 
quent violation” of 19 U.S.C. 1433. If any merchandise is imported 
or brought into the U.S. aboard an aircraft not properly reported or 
entered, the pilot is subject to an additional penalty equal to the 
value of such merchandise. 

Section 3115 of the Act amends 19 U.S.C. 1459 and requires pas- 
sengers and crew members aboard a conveyance the arrival of 
which was reported to Customs to remain aboard such conveyance 
until authorized to depart by the appropriate Customs officer. The 
amended section 1459 also requires individuals arriving aboard an 
unreported aircraft to immediately notify a Customs officer, report 
their arrival, together with the information concerning the aircraft 
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in which they arrived, and present their property for Customs ex- 
amination and inspection. Violators of section 1459 are liable for a 
civil penalty of $5,000 for the first violation, and $10,000 for each 
subsequent violation. 

Section 3116 of the Act amends 19 U.S.C. 1497 to provide higher 

penalties for controlled substances and provides a method for deter- 
mining the value of controlled substances. While additional minor 
changes are made in the wording of 19 U.S.C. 1497, the liability for 
failure to declare imported articles except controlled substances re- 
mains forfeiture of the undeclared article and a penalty equal to its 
value. 
Section 3120 of the Act adds § 590 to the Tariff Act.of 1930 to cov- 
er aviation smuggling. Section 590 makes it “unlawful for the pilot 
of any aircraft to transport, or any individual on board any aircraft 
to possess, merchandise knowing, or intending, that the merchan- 
dise will be introduced into the United States contrary to law.” In 
addition to criminal penalties, any person who violates any provi- 
sion of section 590 is liable for a civil penalty equal to twice the 
value of the merchandise involved, but not less that $10,000. 

In order to expedite the issuance of amended regulations required 
to implement provisions of the Act, such amendments to Part 6 are 
being prepared separate ad apart from the proposed revisions 
(Part 122). 

All civilian or military aircraft operated by or for the Depart- 
ment of Defense (DOD) are subject to the requirements of Depart- 
ment of Defense Regulation 5030.49-R, as amended. Paragraph 
4005 provides that passengers/crewmembers and their baggage 
may be reinspected at the U.S. port of entry by Customs, Paragraph 
5003 states that it is mandatory that all DOD sponsored cargo be 
declared to the Customs officer at the first port of entry and be 
available for any appropriate border clearance inspection. Para- 
graph 5005 provides that when DOD cargo arrives at a military air 
terminal, U.S. Customs will be provided with a legible copy of all 
cargo manifests for material on the aircraft. Paragraph 7003 pro- 
vides for advance notice of arrival for DOD aircraft and states that 
the “aircraft commander will not permit any cargo, baggage, or 
equipment to be removed from the landing place without permis- 
sion from the designated Customs official.” 


Holdings: 


1. Prior to October 27, 1986, the date on which the Omnibus Drug 
Abuse Act of 1986 became effective, the military aircraft were not 
subject to Part 6, Customs Regulations, because such aircraft do not 
come within the definition of aircraft as used in Part 6. According- 
ly, no penalties were incurred by the commanders of military air- 
craft who failed to hold military passengers and military cargo for 
Customs inspection. At that time, regulations had not been promul- 
gated making 19 U.S.C. 1453 (unlading merchandise), 19 U.S.C. 
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1454 (unlading of passengers) or 19 U.S.C. 1459 (arrival from contig- 
uous countries) applicable to aircraft. However, the pilot, crew 
members and other military personnel aboard the military aircraft 
were individually subject to penalty and forfeiture provisions of 19 
U.S.C. 1497 for failure to declare articles acquired abroad. 

2. With respect to aircraft arriving in the United States after Oc- 
tober 27, 1986, but prior to issuance of regulations implementing 
section 3112 of the Act, the provisions of 19 U.S.C. 1497 and 1590 
are applicable to military aircraft. 

3. Headquarters has under consideration the issuance of regula- 
tions implementing the Act. Such regulations may authorize penal- 
ties in the case of military aircraft commanders who do not retain 
passengers or cargo for inspection by Customs officers when direct- 
ed to do so. 


(C.S.D. 88-5) 


This ruling holds that the Dornier lithotripter is classifiable in item 
709.17, TSUS. Customs Service Decision 84-60 is revoked. 


Date: January 21, 1988 
File: CLA-2-CO:R:C:V 
554799 MR 


U.S. Customs SERVICE 
District Director or Customs 
JFK Airport 

New-York, New York 10048 


Dear Sr: 

This is our decision on reconsideration of Application for Further 
Review of Protest No. 1001-4-017920, dated November 29, 1984, 
concerning entries 84—498111-0 and 84-498994-7, respectively dat- 
ed August 31, 1984 and September 28, 1984. At issue is the tariff 
classification of a lithotripter. 


Facts: 


The subject article is an electrical medical apparatus designed to 
disintegrate kidney stones without. surgical intervention. It utilizes 
shock waves transmitted through a patient’s tissues to the kidney 
stone, which is disintegrated. While the technology of the litho- 
tripter continues to evolve, the essential components consist of 
equipment for immobilizing the patient, an X-ray device to target 
the kidney stone, an electro-mechanical device which produces and 
concentrates the shock wave, and a unit which controls the various 
functions of the entire system. 
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Based on previous Headquarters rulings, proper classification of 
the subject article was determined to be in item 709.15, Tariff 
Schedules of the United States (TSUS), which provides for ‘Elec- 
tromedical apparatus, and parts thereof: Electro-surgical apparatus, 
and parts thereof.” The importer asserts that the proper ‘classifica- 
tion is under item 709.17, TSUS, which provides for “Electro-medi- 
cal apparatus, and parts thereof: other.” 


Issue: 


Whether the lithotripter is properly classifiable as a surgical 
device. 


Law and Analysis: 


In HQ 071616 (C.S.D. 84-60; December 30, 1983), and HQ 071223, 
dated March 29, 1983, the lithotripter was found to be classifiable 
as electro-surgical apparatus, in item 709.15, TSUS. Both determi- 
nations were based upon a finding that a medical instrument may 
be considered a surgical instrument if it is chiefly used by surgeons. 
In the former ruling, it was stated that urologists would likely be 
called upon either to operate, or to oversee the operation of a litho- 
tripter. Also noted was a definition of “surgery” that was not limit- 
ed to invasive procedures involving the cutting of tissue. However, 
the ruling also set forth that a reclassification of the lithotripter 
could be warranted if there were provided to the Customs Service 
sufficient legal basis in the form of medical evidence and actual fu- 
ture use of the device. 

Information has been received which establishes that it is not 
necessary for a urologist to operate a lithotripter or even be present 
during its use. Also relevant to the question presented are the Tar- 
iff Classification Study Explanatory Materials (1964), which state 
that “attempts to identify some medical instruments in terms of the 
status of the medical practitioner who uses them have resulted in 
classification problems and anomalous classification practices.” Id., 
at 546. Thus, we conclude that nature of the involvement of a par- 
ticular type of physician in the operation of the lithotripter would 
not necessarily be determinative of its classification. 

Inasmuch as many types of surgery have been replaced by other 
treatment methods, such as chemotherapy, it does not automatical- 
ly follow that the instruments or equipment used in such substitute 
procedures are thereby surgical apparatus. For example, ultrasonic 
therapeutic devices, which also function to selectively break down 
pathologic tissue, are not considered to be surgical devices. The 
lithotripter operates in a similar manner, utilizing the same princi- 
ple of selective passing of high-frequency electromagnetic radiation. 
The frequency spectra of ultrasound waves and the shock waves uti- 
lized by the lithotripter are different, because there is less dampen- 
ing of the latter when transmitted through biological tissues to the 
kidney stone. Finally, we note that the operation of the lithotripter 
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does not involve the cutting of tissue often associated with a surgi- 
cal device. 

We conclude that the lithotripter is an electro-medical therapeu- 
tic apparatus which is not, for purposes of tariff classification, an 
electro-surgical device. Accordingly, it is provided for in item 
709.17, TSUS, as other electro-medical apparatus. Customs Service 
Decision 84-60 is revoked by this determination. HQ 071223 is also 
revoked, to the extent that it is inconsistent with this ruling. 


Holding: 

The subject Dornier lithotripter is properly classifiable in item 
709.17, TSUS. 

The protest should be allowed. A copy of this decision should be 


attached to the Form 19 Notice of Action to satisfy the notice re- 
quirements of section 174.30(a). 


(C.S.D. 88-6) 


This ruling holds that the described use of a foreign-built drilling 
tender on outer continental shelf platform sites is prohibited; 
what is merchandise, and who are passengers for purposes of. the 
coastwise laws (46 U.S.C. App. 883 and 289). 


Date: February 24, 1988 
File: VES-3-15 CO:R:P:C 
109236 PH 


This ruling concerns the applicability of the coastwise laws (46 
U.S.C. App. 883 and 289) to the use of a foreign-built drilling tender 
on the United States outer continental shelf. 


Issue: 


As described in the Facts portion of this ruling: 

(1) Are the DES and associated equipment and materials trans- 
ported aboard the Tender and used in the drilling operations equip- 
ment of the Tender necessary for its operation and not merchandise 
within 46 U.S.C. App. 883 and is their transportation in the Tender 
between Points A and B (and Points B and Z) prohibited by section 
883 or any other U.S. laws? 

(2) Are the personnel aboard the Tender connected with and nec- 
essary for its business and not passengers aboard the Tender within 
the provisions of 46 U.S.C. App. 289. and is their transportation in 
the Tender prohibited by section 289 or any other U.S. laws? 

(3) Are the lifting and moving of the DES by the cranes of the 
Tender at Point A to the platform at Point A-1 and from the plat- 
form at Point. A-1 to the Tender at Point A subject to or prohibited 
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by the coastwise laws of the United States and the same for the 
same operation at Points B and B-1 and Points Z and Z-1? 

(4) Prior to the anchoring of the Tender at Points A, B, and Z and 
subsequent to the lifting of the anchors of the Tender at Points A, 
B, and Z, are Points A, B, and Z points subject to the coastwise laws 
of the United States? 


Facts: 


It is proposed to move a foreign-built, foreign-flag non-self-pro- 
pelled drilling tender barge (Tender) from its present location in 
Singapore to waters in the Gulf of Mexico where it is to operate 
over the United States outer continental shelf (OCS) outside United 
States territorial waters. The Tender has quarters to accommodate 
up to 108 persons and the capability of storing and transporting 
drilling equipment, potable and fresh water, fuel oil, liquid, bulk 
and sack mud, bulk cement, and drill pipe and casing. 

Initially, the Tender will move from a foreign point to a point 
(Point A) in the waters over the OCS adjacent to a drilling platform 
attached to the seabed of the OCS on which one or more exploratory 
or producing wells have been or will be drilled (Point A-1). The 
Tender will be attached to the seabed by its own anchors but will 
not be permanently or temporarily attached to the platform. 

After anchoring at Point A, the Tender will transfer a specially 
designed derrick equipment set (DES) from it to the platform by its 
own shipboard cranes. This DES includes master skid beams, a mud 
treatment tank, a main floor section, a rotary, a choke manifold ex- 
tension, a mast pedestal and A-frame support structure, a standpipe 
extension, drawworks, a rear extension (containing certain controls 
and instrumentation), and a mast (or derrick). 

After the DES is so transferred to the platform, the Tender 
changes from a parallel to a perpendicular position in relation to 
the platform, which is the drilling position of the Tender. The 
equipment which was transferred from the Tender to the platform 
is then attached to the Tender by means of electric cables and by 
flexible tubing or hoses. The power to operate the DES is generated 
in and furnished by the Tender through the electric cables. The 
water, mud, and cement required in the drilling operation is mixed 
in and pumped from holding tanks on the Tender through the flexi- 
ble tubing or hoses. The pipe and casing required in the drilling op- 
eration are carried and stored on the Tender and moved to the plat- 
form and into the well as needed by cranes on the Tender. 

Personnel of the Tender used in its operation and in the drilling 
of the well move from, to, and between the Tender and the platform 
by means of a gangplank attached to the DES or platform edge but 
not to the Tender. The personnel involved in the operations at all 
times eat, sleep, and are quartered on the Tender. The personnel 
engaged in the operations are relieved every seven or fourteen days 
by other personnel. 
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Depending on the nature and content of the sea bottom through 
which the well or wells are drilled and on the depth to which the 
well or wells are to be drilled, it normally takes from 60 to 90 days 
to complete the drilling of a well: Depending on the depth of the 
wells and the area over which they are drilled, nine or more wells 
can be drilled from a single platform. The drilling of multiple wells 
from a single platform is accomplished by movement of the DES on 
the platform. 

Upon completion of the drilling operations, the DES and all relat- 
ed equipment then on the platform are transferred by the cranes of 
the Tender to the Tender where they are stored in the Tender in its 
transporting mode. When the equipment is properly stored aboard 
the Tender, the anchors of the Tender are lifted from the seabed 
and the Tender floats free in the water. Tow ropes of a tug or other 
self-propelled vessel are attached to the Tender and the latter is 
towed to another point on the OCS (Point B) where the Tender is 
anchored near another platform (Point B-1) where the procedure is 
repeated for the drilling of wells at that location. Upon completion 
of drilling at that location, the Tender is towed to another point on 
the OCS (Point Z) adjacent to another platform at that point (Point 
Z-1) for another repeat of the drilling operation. 

The ruling requester asks that we rule on the issues set forth in 
the Issues portion of this ruling. 


Law and Analysis: 


Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides, in pertinent 
part, that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a mone- 
tary amount up to the value thereof as determined by the Sec- 
retary of the Treasury to be recovered from any consignor, sell- 
er, owner, importer, consignee, agent, or other person or per- 
sons so transporting or causing said merchandise to be 
transported), between points in the United States * * * em- 
braced within the coastwise laws, either directly or via a for- 
eign port, or for any part of the transportation, in any other 
vessel than a vessel built in and documented under the laws of 
the United States and owned by persons who are citizens of the 
United States * * *. 


Section 4370, Revised Statutes, as amended (46 U.S.C. App. 
316(a), the coastwise towing statute), prohibits the towing of any 
vessel, other than a vessel in distress, by a vessel not documented 
under the United States flag to engage in the coastwise or Great 
Lakes trade between ports or places in the United States embraced 
within the coastwise laws, either directly or by way of a foreign port 
or place, or for any part of such towing, or such towing between 
points in a harbor of the United States. 
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Section 8 of the Act of June 19, 1886, as amended (24 Stat. 81; 46 
U.S.C. App. 289), as interpreted by the Customs Service, prohibits 
the transportation of passengers between points in the United 
States embraced within the-.coastwise laws, either directly or via a 
foreign port, in a non-coastwise-qualified vessel (see 46 U.S.C. App. 
883 and 46 U.S.C. 12106). For purposes of this statute and the Cus- 
toms Regulations regarding vessels, “passenger” is defined in sec- 
tion 4.50(b), Customs Regulations (19 CFR 4.50(b)), as “* * * any per- 
son carried on a vessel who is not connected with the operation of 
such vessel, her navigation, ownership, or business.” 

For purposes of the coastwise laws, a point in United States terri- 
torial waters is considered a point embraced within the coastwise 
laws. The territorial waters of the United States consist of the terri- 
torial sea, defined as the belt, 3 nautical miles wide, adjacent to the 
coast of the United States and seaward of the territorial sea 
baseline. 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (67 Stat. 462; 43 U.S.C. 1333(a)) (OCSLA), provides, in per- 
tinent part, that the laws of the United States are extended to: 


* * * the subsoil and seabed of the outer Continental Shelf and 
to all artificial islands, and all installations and other devices 
rmanently or temporarily attached to the seabed, which may 
erected thereon for the purpose of exploring for, developing, 
or producing resources therefrom * * * to the same extent as if 
the outer Continental Shelf were an area of exclusive Federal 
jurisdiction located within a State.” 


Under this provision, Customs has ruled that the coastwise laws 
and other Customs and navigation laws are extended to mobile oil 
drilling rigs during the period they are secured to or submerged 
onto the seabed of the United States outer continental shelf (OCS). 
The same principles have been applied to drilling platforms, artifi- 
cial islands, and similar structures, as well as devices attached to 
the seabed of the OCS for the purpose of resource exploration 
operations. 


Issue (1) 


The ruling requester is correct that vessel equipment and stores 
are not considered “merchandise” for purposes of 46 U.S.C. App. 
883 when transported in the vessel on which they are used (see, e.g., 
rulings VES-3-15/10/03 CO:R:CD:C 106910 PH, July 9, 1984, and 
VES-3-15-CO:R:CD:C 108223 PH, March 13, 1986; see also section 
504, Public Law 97-389, adding the proviso to section 883 that cer- 
tain supplies aboard United States-documented fish processing ves- 
sels shall be considered “ship’s equipment and not merchandise”). 
In this case, the DES and associated equipment and materials will 
not be used on the vessel in which they are transported (i.e., the 
Tender), they will be used on the platform to which they are trans- 
ported in the Tender. Accordingly, the DES and associated equip- 
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ment and materials would be considered “merchandise” for purpos- 
es of section 883. 

The ruling requester is also correct that it has been Customs posi- 
tion, with regard to the carriage in a vessel of merchandise between 
coastwise points, that there must be a lading of the merchandise at 
one coastwise point and an unlading of the merchandise at another 
coastwise point for there to be a “transportation” within 46 U.S.C. 
App. 883 (but see, Shipbuilders Council of America, et al. v. United 
States, Civil Action 87-0972 (D.D.C. January 13, 1988); see also, Cus- 
toms Service Decision (C.S.D.) 85-9 and Notice published in the Fed- 
eral Register on June 29, 1987 (52 FR 24169)). In this case, after 
completion of drilling operations at Point A-1, the DES and associ- 
ated equipment and materials will be transferred to the Tender 
from a coastwise point (i.e., the platform at Point A-1). The DES 
and associated equipment and materials will then be transported in 
the Tender to Point B where they will be transferred from the 
Tender to another coastwise point (i.e., the platform at Point B-1). 
These transfers of the DES and associated equipment and materials 
from and to the platforms would be considered a lading and un- 
lading (see, e.g., C.S.D. 84-3). 

The final argument of the ruling requester with regard to the 
first issue is that the movement of the DES and associated equip- 
ment and materials from Point A or A-1 to Point B or B-1 is not 
transportation by water, or by land and water, between two coast- 
wise points in a vessel, as required by 46 U.S.C. App. 883. The rul- 
ing requester notes that the movement of the Tender from Point A 
begins only after its anchors are lifted and ends before its anchors 
are dropped at Point B so that, even if the Tender is considered to 
be a coastwise point while at anchor, it is not moved between coast- 
wise points. Because the DES and associated equipment and materi- 
als are moved from the platform at Point A-1 to the Tender and 
from the Tender to the platform at Point B-1 by the cranes on the 
Tender, the ruling requester contends that the movement from 
Point A-1 to Point B-1 is not a transportation in a vessel by water, 
or by land and water, between coastwise points, or part of such a 
transportation in a vessel. Instead, the ruling requester contends 
that this movement is a combined movement by air and water. 

Initially we note that the DES and associated equipment and 
materials are actually moved between Points A-1 and B-1, both 
considered coastwise points, by the Tender, either by use of its 
cranes or movement of the Tender in water. We do not consider this 
movement to be a two or three part movement. Even if this move- 
ment was considered to be a two or three part movement, the por- 
tion of the movement in the Tender would be considered part of 
transportation between two coastwise points (see C.S.D. 85-9 and 
the Notice in the Federal Register on June 29, 1987, referred to 
above). 
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The fallaciousness of this contention is illustrated by examining 
the consequences of adopting the argument of the ruling requester. 
If we accepted the ruling requester’s argument, a foreign-flag vessel 
transporting merchandise from the United States to a platform or 
other installation or device attached to the OCS which was consid- 
ered a coastwise point by virtue of the OCSLA could avoid the pro- 
hibition of 46 U.S.C. App. 883 by merely adding a crane and using 
the crane to move the merchandise from the vessel to the platform 
upon arrival near the platform. This is inconsistent with out long- 
standing position with regard to crane or derrick vessels under 
which we hold that, although the use of a non-coastwise-qualified 
crane vessel to load and unload cargo or to construct or dismantle a 
marine structure does not violate section 883 if any movement of 
merchandise is effected exclusively by the operation of the crane 
and not the movement of the vessel, movement of the merchandise 
which is effected by movement of the vessel does violate section 883 
(see discussion of ISSUE (3)). 


IssuE (2) 


As indicated by the ruling requester, we have ruled that crew 
members and personnel involved with the operation or business of a 
vessel are not passengers for purposes of 46 U.S.C. App. 289 (see, 


e.g., C.S.D. 81-214 and ruling VES-10-02-CO:R:CD:C 106180 PH, 
July 13, 1983). Consistent with our position with regard to vessel 
equipment and stores, discussed above, the crew members and per- 
sonnel must be predominantly involved with the operation or busi- 
ness of the vessel on which they are transported while on the vessel. 
It is unclear to us from the submission as to whether the personnel 
from the Tender would predominantly work on the platform (e.g., 
on the DES while it is on the platform) or on the Tender during 
drilling operations. If the former is true, they would be considered 
passengers for purposes of section 289 and if the latter is true, they 
would not be considered passengers for purposes of section 289. 
The ruling requester also contends, with regard to the passenger 
issue, that the personnel of the Tender are not embarked onto the 
Tender at one coastwise point and disembarked from the Tender at 
another coastwise point, because they will live on the Tender and 
do most of their work on the Tender or the DES; they will only be 
on the platform temporarily. “Embark” and “disembark” are de- 
fined in the Customs Regulations pertaining to the coastwise trans- 
portation of passengers (19 CFR 4.80a(a)(4)) as meaning, respective- 
ly, ‘“‘a passenger boarding a vessel for the duration of a specific voy- 
age” and “a passenger leaving a vessel at the conclusion of a 
specific voyage.” In our view, the movement of the personnel of the 
Tender between platforms is a “specific voyage.” If the personnel of 
the Tender boarded the Tender from the platform at Points A and 
A-1 and, at Points B and B-1, boarded the platform from the 
Tender, we believe that there would be an embarkation at one 
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coastwise point and a disembarkation at another such point (see 19 
CFR 4.80a(b)(1); see also ruling letter VES-3-02-CO:R:CD:C 108776 
PH, March 20, 1987, concerning, among other things, the tempo- 
rary leaving of a vessel to swim or snorkel in territorial waters). 


IssuE (3) 


As the ruling requester contends, Customs has long held that the 
use of a non-coastwise-qualified crane vessel to load and unload car- 
go or to construct or dismantle a marine structure is not coastwise 
trade and does not violate 46 U.S.C. App. 883, provided that any 
movement of merchandise is effected exclusively by the operation of 
the crane and not by movement of the vessel, except for necessary 
movement which is incidental to a lifting operation while it is tak- 
ing place (see, e.g., ruling VES-3-CO:R:CD:C 106351 PH, November 
1, 1983). Accordingly, the lifting and moving of the DES and associ- 
ated equipment and materials by the cranes from the Tender at 
Point A to the platform at Point A-1 and from the platform at 
Point A-1 to the Tender at Point A and the same operations at 
Points B and B-1 and Points Z and Z-1, respectively, would not be 
prohibited by section 883, assuming that these movements of the 
DES and associated equipment and materials were effected exclu- 
sively by the operation of the cranes and not by movement of the 
vessel. 

It should be noted that, as this operation is described, the ruling 
with regard to this issue is of practical effect only on the first arriv- 
al from abroad of the Tender. At that point, the movement of the 
DES and associated equipment and materials by the cranes from 
the Tender to the platforms and from the platforms to the Tender 
would not, by itself, violate section 883. As stated in the discussion 
of ISSUE (1), however, the movement of the DES and associated 
equipment and materials in the Tender between Points A-1 and 
B-1 would violate section 883 regardless of whether the cranes of 
the Tender were used to lift and move the DES and associated 
equipment and materials from the platform to the Tender and from 
the Tender to the platform. 


IssuE (4) 


The ruling requester is correct that it is the position cf Customs 
that, under the OCSLA, a mobile drilling rig, warehouse vessel, or 
other installation or device which is at anchor over the OCS before, 
during, or after activities related to the exploration, development, 
or production of resources from the OCS is considered to be a point 
in the United States embraced within the coastwise laws. It is the 
position of Customs that such an installation or device which is not 
at anchor or otherwise in contact with OCS is not such a point (see 
C.S.D. 81-214 and letters VES-3-15-CO:R:CD:C 107579 PH, May 9, 
1985, and VES-3-15-CO:R:CD:C 108203 PH, March 10, 1986). Ac- 
cordingly, prior to the anchoring of the Tender at Points A, B, and 
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Z and subsequent to the lifting of the anchors of the Tender at 
Points A, B, and Z, Points A, B, and Z would not be considered 
points in the United States embraced within the coastwise laws. As 
noted in the discussion of ISSUE (1), however, the movement of the 
DES and associated equipment and materials is between Points A-1 
and B-1 and Points B-1 and Z-1 and these points are, under the 
OCSLA, considered points in the United States embraced within the 
coastwise laws. 

This ruling does not address the question of the applicability of 
the coastwise laws to the movement and use of the mud, cement, 
and water used in drilling operations which the ruling requester 
states are stored on the Tender, mixed on the Tender and moved di- 
rectly from the Tender through flexible tubing or hoses to the drill 
hole beneath the platform. This ruling also does not address the 
question of the applicability of the coastwise laws to the casing and 
pipe used in drilling operations and installed in the well which the 
ruling requester states are transported and stored on the Tender 
and moved directly from the Tender to the well hole. 


Holdings: 


(1) The DES and associated equipment and materials transported 
aboard the Tender and used in the drilling operations would not be 
considered vessel equipment and stores of the Tender; they would 
be considered “merchandise” for purposes of 46 U.S.C. App. 883. 
Their transportation in the Tender and by the cranes of the Tender 
between Points A-1 and B-1 (and Points B-1 and Z-1), all consid- 
ered coastwise points by virtue of the OCSLA, would be prohibited 
by section 883. Even if the movements between Points A-1 and B-1 
(and Points B-1 and Z-1) were considered “combined” movements, 
the portion of the movements in the Tender would be considered 
part of transportation between two coastwise points and would be 
prohibited to the non-coastwise-qualified Tender. 

(2) The personnel aboard the Tender would be considered passen- 
gers, within 46 U.S.C. App. 289, if they worked predominantly on 
the platform and they would not be considered passengers if they 
worked predominantly on the Tender. If the personnel were consid- 
ered passengers, their transportation in the Tender between Points 
A-1 and B-1 (and Points B-1 and Z-1) would be prohibited by sec- 
tion 289 and if they were not considered passengers, such transpor- 
tation of them by the Tender would not be prohibited. 

(3) The lifting and moving of the DES by the cranes from the 
Tender at Point A to the platform at Point A-1 and from the plat- 
form at Point A-1 to the Tender at Point A and the same opera- 
tions at Points B and B-1 and Points Z and Z-1, respectively, would 
not, by themselves, be prohibited by section 883, assuming that 
these movements of the DES were effected exclusively by the opera- 
tion of the cranes and not by movement of the Tender. (Note: The 
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ruling with regard to this issue is of practical effect only on the first 
arrival from abroad of the Tender.) 

(4) Prior to the anchoring of the Tender at Points A, B, and Z and 
subsequent to the lifting of the anchors of the Tender at Points A, 
B, and Z, Points A, B, and Z would not be considered points in the 
United States embraced within the coastwise laws. 


Effect on Other Rulings: 
None. 
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Court No. 86-07-00902 


Before NicHaLas TsoucaLas, Judge. 


Plaintiffs seek to compel Commerce to complete outstanding reviews up to the 
date of the tentative determination to revoke the dumping order, to use a certain 
methodology in conducting the reviews, to render a final decision on revocation; and 
seek to enjoin Commerce from conducting any subsequent reviews. 

Held: The Court has jurisdiction over plaintiffs’ claim challenging Commerce’s de- 
lay in administration of the annual review process and in issuing a final decision on 
revocation; the methodology issue is not ripe for judicial review; Commerce is autho- 
rized to conduct a post-tentative revocation date review; and although delays by 
Commerce do not invalidate the review process, Commerce is directed to abide by a 
deadline for the completion of outstanding administrative action. 

[Defendants’ motion to dismiss granted in part, denied in part; defendants’ motion 
for partial summary judgment granted in part denied in part; plaintiffs’ motion for 
partial summary judgment denied.] 

(Decided May 25, 1988) 

Weil, Gotshal & Manges (A. Paul Victor, Stuart M. Rosen, Philip A. Byler, Charles 
H. Bayer, and Debra J. Pearistein) for plaintiffs. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, Department of Justice (Jeanne E. Davidson); of 
counsel; John D. McInerney, Attorney-Advisor, Office of the Chief Counsel for Import 
Administration, Department of Commerce, for defendants. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: The long and tortuous history of this case, 
which involves events occurring during the past 8-15 years, is ex- 
tremely troublesome. The multitude of motions and correspondence 
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submitted by the parties is alarming, yet, in essence they all focus 
on the authority Commerce possesses, and the process Commerce 
should employ, in revoking an antidumping duty order. Plaintiffs 
challenge delays by Commerce in completing annual administrative 
reviews, delays in issuing a final decision on revocation, and the de- 
cision by Commerce to initiate another administrative review. The 
thrust of these issues shall be decided in only addressing defend- 
ants’ motion to dismiss for lack of jurisdiction or failure to state a 
claim upon which relief may be granted and motion for summary 
judgment, and plaintiffs’ motion for partial summary judgment. In 
order to properly place in perspective the nature of these motions, 
it is essential to outline the background of this action. 


BACKGROUND 


Plaintiffs, manufacturers and/or importers of televisions from Ja- 
pan, are subject to an antidumping finding, T.D. 71-76, since March 
1971, covering television receiving sets, monochrome and color, 
from Japan. On April 28, 1980, plaintiffs entered into a settlement 
agreement with the United States, whereby plaintiffs paid approxi- 
mately $12 million to settle their liability for dumping duties as- 
sessed on entries of televisions imported by plaintiffs on or before 
March 31, 1979. In addition to foregoing these claims, the United 
States agreed to use its best efforts to ensure the appraisement and 
liquidation of plaintiffs’ entries, to revoke the antidumping finding 
to which plaintiffs were subject as soon as the facts and circumstan- 
ces warranted, and to use the “traditional methodology” when con- 
ducting administrative reviews of this order. 

Thereafter, responsibility for administration of the dumping laws 
was transferred to Commerce. Additionally, the Trade Agreements 
Act of 1979,! became effective immediately prior to the date of the 
settlement agreement. The instant action arises out of the adminis- 
tration of the annual review procedures established by § 751 of that 
Act, 19 U.S.C. § 1675 (1982 and Supp. III 1985),? which provides in 
pertinent part: 


(a) Periodic review of amount of duty.— 

(1) At least once during each 12-month period beginning on 
the anniversary of the date of publication of * * * an antidump- 
ing duty order under this subtitle or a finding under the An- 
tidumping Act, 1921, * * * the administering authority, after 


publication of notice of such review in the Federal Register, 


shall— 
* * * * * ae * 


(B) review, and determine * * * the amount of any an- 
tidumping duty * * *. 


1 Pub. L. 96-39, 93 Stat. 144 (1979). 

2 Pub. L. 96-39, § 751, 93 Stat. at 175. The Trade and Tariff Act of 1984 amended § 751, eliminating automatic annual 
reviews, and now provides that reviews will only be conducted upon receipt of a timely request. Pub. L. 98-573, 
§ 611(aX2XA), 98 Stat. 2948, 3031 (1984). 
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* * * * * * * 


(c) Revocation of * * * antidumping duty order.— 

The administering authority may revoke, in whole or in part, 
*** an antidumping duty order, * * * after review under this 
section. 

The regulations implementing § 751 outline the procedures for 
revocation of a dumping order based on the results of these admin- 
istrative reviews. Upon application, if there have been no sales at 
less than fair value (“LTFV”) for at least two years following the 
antidumping finding or order, the Secretary (Commerce) may act to 
revoke the antidumping finding or order. 19 C.F.R. § 353.54(b). If 
the § 751 review results indicate that revocation may be appropri- 
ate, the Secretary will publish a notice of tentative determination 
to revoke if the parties subject to the revocation provide in writing 
for reinstatement of the order if circumstances indicate the resump- 
tion of dumping. 19 C.F.R. § 353.54(e). Further, a final decision on 
revocation shall be made as soon as possible after the preliminary 
determination to revoke is published. 19 C.F.R. § 353.54(f). However, 
the decision on whether final revocation may be warranted cannot 
be issued unless there are no LTFV sales up to the date the notice 
of tentative revocation was publsihed. Jd. Final revocation, if grant- 
ed, will be effective for all unliquidated entries as of that tentative 
revocation date. The Secretary must be satisfied that there are no 
longer, and there is no likelihood of resumption of, sales at LTFV. 
19 C.F.R. § 353.54(a). 

Thus, pursuant to § 751, Commerce commenced annual reviews 
covering plaintiffs’ entries for periods subsequent to the date of the 
settlement agreement. In the first round annual review for the peri- 
od April 1, 1979-March 31, 1980, Commerce determined that plain- 
tiffs’ dumping margins were zero or de minimis. 46 Fed. Reg. 30,163 
(June 5, 1981). In accordance with the regulations, plaintiffs applied 
for revocation of the dumping order. Commerce also found that dur- 
ing the second round review for the period April 1, 1980—March 31, 
1981, the dumping margins for plaintiffs were zero or de minimis. 
48 Fed. Reg. 37,506 (August 18, 1983) (preliminary). When these re- 
sults were published, Commerce included a notice of tentative de- 
termination to revoke the dumping finding as to plaintiffs. Id. at 
37,508. In December 1983, a hearing was held on the issue of revo- 
cation and interested parties were given until February 1984 to sub- 
mit briefs on the issue. The final results of the second review were 
published on June 10, 1985, which concluded there was no dumping 
by plaintiffs. 50 Fed. Reg. 24,278. In accordance with the regula- 
tions, before a final decision on revocation could be issued, it was 
necessary to conduct annual reviews for the 3rd, 4th, and partial 
5th rounds, (April 1, 1981-August 18, 1983). See 19 C.F.R. 
§ 353.54(f). This is known as the “gap period”—the time between 
the last review conducted giving rise to the tentative decision to re- 
voke, and the date that tentative determination was published. 
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These gap period reviews were all commenced, but without com- 
pleting any of them, and without rendering a final decision on revo- 
cation of the dumping order, Commerce initiated reviews for the 
full 5th round (April 1, 1983—-March 31, 1984), 6th round (April 1, 
1984-February 28, 1985), and 7th round (March 1, 1985-February 
28, 1986). 51 Fed. Reg. 24,883 (July 9, 1986) and 51 Fed. Reg. 13,273 
(April 18, 1986), respectively. 

On July 18, 1986, plaintiffs brought this action to compel Com- 
merce to: complete the 3rd, 4th, and partial 5th round reviews, is- 
sue a final decision on revocation, employ a certain methodology in 
conducting these reviews; and sought to enjoin Commerce from con- 
ducting the full 5th, 6th, and 7th reviews. Concurrently, plaintiffs 
sought a preliminary injunction. On August 12, 1986, another judge 
of this court granted that application, which prevented Commerce 
from conducting any further reviews until Commerce issued a final 
decision on revocation based on reviews up until August 18, 1983, 
the date of tentative revocation. The order further prohibited Com- 
merce from deviating from the “traditional methodology” in con- 
ducting these reviews. Matsushita Elec. Indus. Co. v. United States, 
10 CIT ——, 645 F. Supp. 939 (1986). However, on July 2, 1987, the 
Court of Appeals for the Federal Circuit (CAFC) reversed the order, 
concluding that plaintiffs’ participation in the subsequent reviews 
did not constitute irreparable injury. Matsushita Elec. Indus. Co. v. 
United States, 823 F.2d 505 (Fed. Cir. 1987). The court stated that 
“unless and until Commerce revokes the dumping finding, Matsu- 
shita is required to complete the questionnaires to facilitate Com- 
merce’s administrative reviews.” Id. at 509. 

After the mandate by the CAFC to this effect, Commerce recently 
resumed the review process and announced its intention to com- 
plete the reviews for the gap period, abandon the full 5th, 6th, and 
7th reviews, and conduct only one update review for the eighth 
round (March 1, 1986—February 28, 1987), because the data up until 
the tentative revocation date, was then over four years old, and the 
domestic industry requested an additional review. 

As to whether Commerce should revoke the dumping finding or 
employ a certain methodology in completing its reviews, defendants 
moved to dismiss the action for lack of jurisdiction and for failure to 
state a claim for which relief may be granted, alleging that there 
has been no final agency action which represents a justiciable con- 
troversy ripe for judicial review. Defendants also moved for summa- 
ry judgment on plaintiffs’ request for the imposition of a scheduling 
order for the completion of the outstanding reviews and further 
claim that as a matter of law Commerce may conduct post-tentative 
revocation date reviews notwithstanding that previous reviews have 
not been completed and a decision on revocation has not been 
issued. 

In opposition thereto, and in support of its motion for partial 
summary judgment, plaintiffs contend that Commerce has unlaw- 
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fully withheld its final decision on revocation and has acted in dis- 
regard of the statutory and regulatory framework. Their argument, 
in substance, indicates that: 


(1) Commerce has failed to abide by 19 U.S.C. § 1675, which 
provides one year for the completion of annual reviews. 

(2) Commerce has intentionally avoided completing annual 
reviews for the gap period, which must be conducted before a fi- 
nal decision on revocation may be issued. 

(3) Commerce has violated 19 C.F.R. § 353.54(f) requiring a fi- 
nal decision on revocation as soon as possible after the tenta- 
tive revocation decision (when action commenced almost three 
years had elapsed), although by February 1984 Commerce had 
compiled a replete record on this issue. 

(4) The regulations contemplate that Commerce will not con- 
duct any post-tentative revocation date reviews when the man- 
datory reviews are outstanding and a final decision on revoca- 
tion is still pee 

(5) If Commerce had timely completed the mandatory reviews 
and had revoked the order, it would not have the authority to 
conduct any subsequent reviews, as plaintiffs would no longer 
be subject to an outstanding order. 


The instant motions were not previously addressed by this court or 
the court of appeals. 


DIScussION 


The first issue is whether, pursuant to 28 U.S.C. § 1581(i),° the 
Court has jurisdiction over this action contesting delays in § 751 re- 
views and the failure of Commerce to issue a final revocation deci- 
sion. Defendants assert that plaintiffs’ claim presents an interlocu- 
tory appeal not sufficiently ripe for judicial review, as no final agen- 
cy action has been taken; thus, the action is premature and the 
Court does not have jurisdiction. It is argued that plaintiffs contest 
an interim agency decision related to the revocation process, which 
will be incorporated into the administrative review results and sub- 
sumed in a final decision on revocation, that will then be subject to 
judicial review. 19 U.S.C. § 1516(aX(2\(B)(iii); 28 U.S.C. § 1581(c) (1982 
and Supp. III 1985). However, plaintiffs argue that the failure to 
timely conduct administrative reviews and to timely consider 
whether final revocation of T.D. 71-76 is warranted will not be in- 
corporated into any final determination and the issue of delay will 
escape review altogether. 

After the parties submitted their memoranda on the jurisdiction- 
al issue,* our appellate court issued its decision in Sharp Corp. v. 


3 Section 1581(i) (1982 arid Supp. III 1985) provides in relevant part: 


In addition to the pare hae gar et a elias eae pe —aeiet pradl mempdin ames fob 
* the Court Court of International Trade shall have exclusive jurisdiction of any civil action commenced against the 
United Staten, ta agencies, or its offices, that ariees out of any law of the United States providing for ? 


(4) administration and enforcement = respect to the matters referred to in paragraphs (1)-(3) of this subsec- 
tion and subsections (a)(h) of this section. 


‘ Supplemental arguments have been constantly submitted by the parties since there have been intervening decisions, af- 
ter the inception of this case, which affect disposition of the instant motions. 
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United States, 837 F.2d 1058 (Fed. Cir. 1988). That case was one of 
three other similar actions where foreign exporters sought to com- 
pel Commerce to issue a final decision on revocation and to enjoin 
Commerce from conducting any further reviews or changing its 
methodology until the decision to revoke was finalized. In all cases, 
as here, the plaintiffs sought preliminary injunctions te that end. 
See also UST, Inc. v. United States, 10 CIT ——, 648 F. Supp. 1 
(1986), aff'd, 831 F.2d 1028 (Fed. Cir. 1987); Nissan Motor Corp. v. 
United States, 10 Cit ——, 651 F. Supp. 1450 (1986). In reliance on 
Matsushita, 823 F.2d 505, the CAFC in Sharp, held that a prelimi- 
nary injunction was not warranted as plaintiffs failed to establish 
irreparable injury. Although the government moved to dismiss for 
lack of jurisdiction, the court clarified the argument as one ad- 
dressed to the plaintiffs’ failure to exhaust their administrative 
remedies, noting that the government herein had expressly recog- 
nized the jurisdiction of the Court of International Trade under the 
All Writs Act, 28 U.S.C. § 1651, “to compel antidumping determina- 
tions which have been unreasonably delayed in order to preserve 
the court’s jurisdiction to review those final determinations.” 837 
F.2d at 1062. However, as the appeal in Sharp focused only on ‘the 
propriety of the preliminary injunction which issued, the court 
found it unnecessary to discuss whether plaintiffs’ actions were pre- 
maturely commenced, without awaiting a final determination on 


revocation by Commerce. Id. 

In reference to the issue of delay, the Court is of the opinion that 
the decision in Sharp has not impacted negatively on the previous 
decisions of this court holding that jurisdiction is properly invoked 
in this type of action, under 28 U.S.C. § 1581(i). See Nissan, 10 CIT 
——, 651 F. Supp. 1450; UST, 10 CIT ——, 648 F. Supp. 1. As this 
Court reiterated in Nissan: 


Section 1581(i) enables this court to entertain actions pertain- 
ing to preliminary administrative decisions related to an- 
tidumping duty proceedings provided there is no challenge to a 
determination specified in 19 U.S.C. §1516a * * *. It is clear 
that this is one type of administrative decision which arises be- 
tween the final determination (of a dumping finding) and the 
administrative review of that finding, which cannot be con- 
tested via § 1516a. In such circumstances the residual jurisdic- 
tion of the court may be invoked. 


10 CIT at ——, 651 F. Supp. at 1453 (citations omitted). 

To narrow the jurisdictional boundaries of this court so as to ex- 
clude this type of action could present an opportunity for Commerce 
to completely escape judicial review of its actions by perpetually de- 
laying a final decision. UST, 10 CIT at ——, 648 F. Supp. at 4; ac- 
cord Nissan 10 CIT at ——, 651 F. Supp. at 1453. In similar circum- 
stances, the doctrine of exhaustion of administrative remedies was 
not considered a bar to the exercise of the court’s jurisdiction. Jd. at 
——, 651 F. Supp. at 1453. Since over four years have elapsed since 
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the tentative decision to revoke was issued and plaintiffs have ac- 
tively sought revocation or at least the completion of the reviews 
necessary to determine final revocation, the Court may properly 
hear the claims regarding Commerce’s undue delay in conducting 
the administrative reviews. 

Nevertheless, the same conclusion cannot be reached in reference 
to plaintiffs’ claim that this Court should dictate what methodology 
Commerce must use in conducting these reviews. The Court is of 
the opinion that it should refrain from doing so, in the exercise of 
its discretion not to entertain challenges which are not ripe. Krupp 
Stahl AG v. United States, 4 CIT 244, 247, 553 F. Supp. 394, 396 
(1982). That action, to compel Commerce to evaluate certain data in 
reaching its preliminary determination, was not ripe for review be- 
cause a final determination would then follow, which was review- 
able, and the consequences of the preliminary results would not 
cause any undue hardship requiring judicial interference. Id. at 
245-46, 553 F. Supp. at 395-96. 

Plaintiffs presume that deviation from the “traditional methodol- 
ogy” will produce inaccurate dumping margins and prevent revoca- 
tion. This may ultimately prove either to be a valid contention or 
mere speculation if the results are not adverse to plaintiffs. It may 
very well be that the results of the final agency action will obviate 
the need for judicial review. FTC v. Standard Oil Co., 449 U.S. 232, 
244 (1980). “[T]he possibility exists that the final agency determina- 
tion may indicate that there [was] no [dumping], in which event the 
plaintiffs[s] would presumably find no reason to complain.” Special 
Commodity Group v. Baldrige, 6 CIT 264, 269, 575 F. Supp. 1288, 
1293 (1983). As the CAFC has already determined that a prelimi- 
nary injunction was not warranted as plaintiffs would not be irrepa- 
rably injured by Commerce’s action, and as the question of method- 
ology will be reviewable upon a challenge to the final revocation de- 
cision, the Court is compelled to dismiss this claim. 

Thus, the main issue is whether Commerce may conduct an 
eighth round review and use those results in determining final rev- 
ocation, or whether Commerce should be enjoined from such action 
until it completes outstanding reviews up through August 18, 1983, 
and issues a final revocation decision based on that information. 

In its motion to dismiss and motion for summary judgment, de- 
fendants argued that the decision in Freeport Minerals Co. v. United 
States, 4 Fed. Cir. (T) 16, 776 F.2d 1029 (Fed. Cir. 1985), required 
Commerce to obtain updated current data upon which to base its 
revocation decision. Freeport Minerals involved a decision by Com- 
merce to revoke an antidumping finding based on data that was 
over two years old, where Commerce had not conducted a review for 
the “gap period”. The court held that Commerce had an obligation 
to use current data to decide whether revocation was warranted, 
and Commerce’s failure to obtain recent pricing data constituted an 
abuse of discretion. Jd. at 20-21, 776 F.2d at 1032-33. 
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Defendants contend that Commerce interpreted this decision to 
mean that the revocation decision at issue herein could not be based 
upon information only up until August 18, 1983, because that infor- 
mation was already over two years old (at the time the action was 
commenced) and had become stale. Therefore, in response to its in- 
terpretation of Freeport Minerals, Commerce undertook to obtain 
more current information and thus commenced reviews for the full 
5th, 6th, and 7th administrative reviews (at the time these motions 
were filed, Commerce intended to complete these reviews and the 
eighth round was not yet in existence). Plaintiffs had urged rejec- 
tion of defendants’ interpretation of Freeport Minerals arguing that 
the reference to “current data,” meant up to the date of tentative 
revocation, and the decision did not require post-tentative revoca- 
tion date reviews. 

In Nissan, this Court held that although Commerce had exceeded 
the statutory deadlines for completing reviews and issuing a final 
decision on revocation, it was not precluded from obtaining current 
data from an update review. 10 CIT at ——, 651 F. Supp. at 1455. 
After the filing of the present motion, and after the decision in Nis- 
san, the CAFC rendered its opinion in UST, 831 F.2d 1028. Troubled 
by the apparently unwarranted delays by Commerce in completing 
administrative reviews of antidumping orders, the court commented 
on Commerce’s misunderstanding of the Freeport Minerals decision. 


The court emphasized that it only required Commerce to obtain in- 
formation up to the date of the notice of tentative revocation but 
did not require data current up to the date of the final determina- 
tion. Id. at 1032. 


Indeed, in view of Commerce’s extensive reviews of periods sub- 
sequent to tentative determinations and the time-consuming 
nature of such reviews, a requirement that the data be current 
up to the date of the final revocation determination frequently 
would make it impossible ever to render a final determination 
on revocation. 


Id. at 1032-33. 

Thus, in order for Commerce to reach’a final decision on revoca- 
tion, UST makes it clear that Commerce is not required to conduct 
any post gap period reviews. Nevertheless, as Commerce still in- 
tends to review the eighth round, the question is whether Com- 
merce may, in its discretion, conduct an “updated” review to obtain 
current information before issuing a final decision on revocation. 

Analysis of the Commerce Regulations reveals that 19 C.F.R. 
§ 353.54 vests a great deal of discretion in the Secretary to deter- 
mine the propriety of revocation. Upon a finding that there are no 
longer LTFV sales and no likelihood of their resumption, the Secre- 
tary may act to revoke a dumping finding. 19 C.F.R. § 353.54(a). On- 
ly if it appears to the Secretary that tentative revocation may be ap- 
propriate will notice of tentative revocation be published. 
§ 353.54(e). Further, the Secretary may determine that final revoca- 
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tion is warranted only if evidence of no sales at LTFV up until the 
date of tentative revocation is established. § 353.54(f). 

Several conclusions are apparent from reviewing these regula- 
tions. First, the language employed indicates that Commerce is not 
compelled to grant revocation, as the above noted sections refer to 
what the Secretary may do when acting on an application for revo- 
cation. Cf. 19 U.S.C. § 1675(c). Second, the two year period of ab- 
sence of LTF'V sales entitles an interested party to have the applica- 
tion for revocation considered, § 353.54(b); it is not automatic enti- 
tlement to revocation. Third, final revocation may be granted only 
if there is evidence of no sales at LTFV up until the date of tenta- 
tive revocation. The regulations neither authorize nor specifically 
prohibit Commerce from conducting post-tentative revocation 
reviews. 

Although plaintiffs couch their argument in terms of how Com- 
merce has calculated to deprive them of their entitlement to revoca- 
tion, it is evident that even if the administrative reviews reveal that 
plaintiffs have not been dumping for the periods in question, Com- 
merce may exercise its discretion not to grant revocation. Manufac- 
turas Industriales De Nogales, S.A. v. United States, 11 CIT ——, 
666 F. Supp 1562: (1987). Application of the court’s holding in that 
case, although dealing with countervailing duties, indicates the lati- 
tude afforded Commerce in determining if revocation is warranted. 
Even if there is a history of lack of subsidization (or dumping), this 
neither restricts Commerce’s authority to determine whether such 
unfair pricing practices will resume, nor divests Commerce of its 
discretion to determine if revocation should be granted or withheld. 
11 CIT at ——, 666 F. Supp. at 1565. The results of the reviews do 
not guarantee revocation; even if plaintiffs satisfied the require- 
ments for revocation, “the ITA was not required to grant their re- 
quest.” Id. 

Furthermore, the court of appeals in UST explicitly did not fore- 
close the possibility of Commerce obtaining additional data, by 
stipulating: 


We are not suggesting, however, that Commerce may never 
consider data concerning events after publication of the tenta- 
tive decision to revoke * * *. We cannot say that in order to de- 
termine whether “there is no likelihood of resumption of sales 
at less than fair value,” [pursuant to 19 C.F.R. § 353.54(a) 
(1981-86)] the Secretary may not consider events after the date 
of the tentative revocation decision. The extent to which such 
exe revocation decision data are required is a matter 
argely within the poamwaers discretion, and the answer de- 
pends upon all the facts of the particular case. 


831 F.2d at 1033. 

Plaintiffs argue that this language in UST does not authorize sub- 
sequent reviews, but instead refers to data obtained by Commerce 
at the hearing held back in December 1983 (after the tentative revo- 
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cation date of August 18, 1983) on the issue of likelihood of resump- 
tion of sales. However, § 353.54(e) of the regulations provides the op- 
portunity for interested parties to be heard with respect to the ten- 
tative revocation. That section does not expressly state that the 
hearing is addressed to the issue of likelihood of resumption of 
LTFV sales, and neither does it preclude another review from being 
conducted for purposes of addressing that issue. 

In order to determine whether revocation is warranted, it is al- 
leged that Commerce was acceding to the request of the domestic 
industry to conduct a current review. The Court cannot conclude 
that it was an abuse of discretion to initiate a review if the domestic 
industry explicitly requested one,® and the Court will not speculate 
as to whether it would have been error had Commerce refused to do 
so. Plaintiffs are correct in stressing that there must be bounds 
placed. on the discretionary powers of Commerce in postponing a 
revocation decision. See Chevron Standard Ltd. v: United States, 5 
CIT 174, 563 F. Supp. 1381 (1983). However, after carefully analyz- 
ing the regulations and judicial decisions, the Court concludes that 
it would be erroneous to read into the regulations a restriction 
against conducting a post-tentative revocation review. 

Plaintiffs maintain that Commerce’s failure to issue final revoca- 
tion clearly violates the mandate in 19 C.F.R. § 353.54(f) that the 
Secretary issue a final decision on revocation as soon as possible af- 
ter publication of the notice of tentative revocation and Commerce 
should not be permitted to take advantage of its own failure to 
abide by the statutory deadlines. Although not addressing this spe- 
cific language, it has been held that the timetable for completion of 
§ 751 reviews is directory and not mandatory because no prohibi- 
tion or adverse consequences are imposed for failing to meet the 
deadline. Philipp Bros., Inc., v. United States, 10 CIT —~—, ——, 
630 F. Supp. 1317, 1323-24 (1986); American Permac, Inc., v. ‘Ditited 
States, 10 CIT ——, ——, 642 F. Supp. 1187, 1191-92 (1986). In reli- 
ance thereon, this Court in Nissan held that “while the ITA has 
failed to timely complete its reviews, it is not precluded from ob- 
taining current data upon which to base its final decision.” 10 CIT 
at ——, 651 F. Supp. at 1455. These decisions teach that delays do 
not invalidate the review process. 

Defendants have cited to particular instances which accentuated 
the delay, for example, challenges to the verification methods con- 
sumed a five month time period, and the remand directed by this 
court to the agency for reconsideration of the second round review 
results. See Zenith Elec. Corp. v. United States, 10 CIT ——, 633 F. 
Supp. 1382 (1986), appeal docketed (from final judgment of January 
14, 1988), Nos. 88-1259 and 88-1260 (February 25, 1988). Notwith- 
standing the government’s acknowledgement of the severe backlog 
it inherited and perpetuated as a result of the Trade Agreements 


5 See n.2, supra; see also Freeport Minerals, 4 Fed. Cir. (T) 16, 776 F.2d 1029 (revised review procedures designed to afford 
domestic industry greater access to information). 
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Act of 1979, the Court nonetheless does have the power to fashion 
an appropriate remedy. See e.g., Sharp, 837 F.2d at 1064 (the ulti- 
mate determination of whether Commerce should be ordered to de- 
cide outstanding administrative reviews or to issue a final decision 
on revocation are matters clearly left to the CIT’s sound discretion). 

While the Court is cognizant of the practicalities which plague 
administration of the dumping laws, it is outrageous to contemplate 
the length of delay in administration of T.D. 71-76 and the absurd 
delay should not be tolerated further. Yet, now Commerce is seek- 
ing to perform the eighth round concurrently with the partial fifth 
round to avoid any further delay. If, as the Court has determined, 
Commerce is authorized to conduct this latest review, and plaintiffs 
are genuinely interested in a prompt resolution of the final revoca- 
tion issue, there would seem to be no pragmatic reason to enjoin the 
eighth round process until the other rounds are completed. For to 
do so would only postpone even later the final decision plaintiffs 
seek. 

However, the Court reiterates this caution: “[wJhile the ITA can- 
not be precluded from obtaining this information, it must also be 
expected to fulfill its obligations in a timely manner.” Nissan, 10 
CIT at ——, 651 F. Supp. at 1456. The Court has examined proposed 
schedules for the completion of the outstanding reviews submitted 
by the parties throughout this litigation. In the exercise of its dis- 
cretion the Court orders Commerce to complete outstanding reviews 
for the third, fourth, partial fifth, and eighth rounds, and render a 
final decision on revocation by November 30, 1988. So oRDERED. 


(Slip Op. 88-67) 


STANDARD CoMPONENTS Drvision, STANCOMP, INC., PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Court No. 86-02-00235 


Before DiCar1o, Judge. 


Profit computations by the United States Customs Service for cost of production 
appraisement of converter assemblies assembled in Mexico from United States 
fabricated components is affirmed. 

[Plaintiff's motion for summary judgment denied; defendant’s cross-motion 
granted.] 


(Decided May 26, 1988) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and James R. Cannon, 
dr.) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice (Saul Davis), for defendant. 
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DiCar1o, Judge: Plaintiff challenges profit calculations for con- 
verter assemblies imported from Mexico as appraised by the United 
States Customs Service (Customs) on the basis of cost of production, 
section 402(f) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1402(f) (repealed effective July 1, 1980). Plaintiff and defendant 
each move for summary judgment pursuant to Rule 56 of the Rules 
of this Court. 

The Court has jurisdiction for this action under 28 U.S.C. 
§ 1581(a) (1982). Defendant’s cross motion for summary judgment is 
granted and plaintiff's motion is denied. The action is dismissed. 


DISCUSSION 


The converter assemblies were assembled in Mexico from compo- 
nents manufactured in the United States and shipped under con- 
signment to plaintiff's Mexican subsidiary. When entered into the 
United States from Mexico, Customs appraised the converter assem- 
blies on the basis of cost of production pursuant to 19 U.S.C. 
§ 1402(f), which provided: 

(f) Cost of production 


For the purpose of this subtitle the cost of production of im- 
ported merchandise shall be the sum of— 


(1) the cost of materials of, and of fabrication, manipula- 
tion, or other process employed in manufacturing or pro- 
ducing such or similar merchandise, at a time pr g 
the date of exportation of the particular merchandise 
under consideration which would ordinarily permit the 
manufacture or production of the particular merchandise 
under consideration in the usual course of business; 

(2) The usual general expenses (not less than 10 per cen- 

tum of such cost) in the case of such or similar 
merchandise; 
(3) The cost of all containers and coverings of whatever 
nature, and all other costs, charges, and expenses incident 
to placing the particular merchandise under consideration 
in condition, packed ready for shipment to the United 
States; and 

(4) An addition for profit (not less than 8 per centum of 
the sum of the amounts founder under paragraphs (1) ay 
(2) of this subdivision) equal to the ne it which ordinaril 
is added, in the case of merchandise of the same guna 
character as the particular merchandise under considera- 
tion, by manufacturers or producers in the country of man- 
ufacture or production who are mets in the production 
or manufacture of merchandise of the same class or kind. 


Customs determined the amounts for paragraphs (1) and (2) of 19 
U.S.C. §1402(f) from plaintiffs quarterly import declarations or 
cost sheets, including in the amount for paragraph (1) the costs of 
United States fabricated components plaintiff supplied to its Mexi- 
can subsidiary. Customs calculated the amount for profit under par- 
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agraph (4) by multiplying the amounts found under paragraphs (1) 
and (2) by 8%, because plaintiff's data showed no profit or a profit 
of a than 8% of the sum of the amounts found for paragraphs (1) 
and (2). 

After appraisement, Customs classified the converter assemblies 
under item 807.00 of the Tariff Schedules of the United States 
(TSUS), assessing duty under item 685.20, TSUS, as “television ap- 
paratus and parts thereof”, on the full value of the converter assem- 
blies less the value of the components manufactured in the United 
States. Item 807.00, TSUS, provides for a duty on the full value of 
certain imported articles, less the cost or value of products of the 
United States: 


Articles assembled abroad in whole or in part of fabricated 
components, the a of the United States, which (a) were 
exported in condition for assembly without further 
fabrication, (b) have not Hhery their physical identit y in such arti- 
cles by change in form, shape, or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting. 


Plaintiff does not contest the classification of the converter as- 
semblies nor the amounts for cost of production found under 
paragraphs (1) and (2) of 19 U.S.C. § 1402(f). The issue plaintiff 
presents is whether Customs correctly applied the statutory lan- 
guage of paragraph (4) of 19 U.S.C. § 1402(f) in calculating the 8% 
minimum profit, by multiplying the amounts found under 
paragraphs (1) and (2) by 8%, when the amount under paragraph (1) 
included the value of United States fabricated components. 

Plaintiff contends that the 8% minimum profit should be calcu- 
lated by subtracting the value of United States fabricated compo- 
nents from the amount in paragraph (1), adding the amount in par- 
agraph (2), and multiplying the sum by 8%. Plaintiff argues that in 
passing item 807.00, TSUS, Congress intended to provide qualified 
components manufactured in the United States duty-free treatment 
upon re-entry. 

The court disagrees with plaintiff's position regarding profit a 
culation for cost of production appraisement. The plain 
paragraph (4) of 19 U.S.C. §1402(f) provides a fixed formula sor 
profit calculation which expressly directs that the addition for prof- 
it not be “less than 8 per centum of the sum of the amounts found 
under paragraphs (1) and (2).” Plaintiff does not challenge the 
amounts found under paragraphs (1) and (2), even though para- 
graph (1) includes the value of components manufactured by plain- 
tiff in the United States and shipped under consignment to its Mex- 
ican subsidiary for assembly. This statutory language is not ambigu- 
ous, but rather clearly sets forth a formula for profit computation. 

Plaintiff in effect is asking the Court to amend the language of 19 
U.S.C. § 1402(f(4) as written by Congress in 1930 in order to some- 
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how accommodate item 807.00, TSUS, created in 1972 with passage 
of the Tariff Classification Act. of 1962, Pub. L. No. 87-456, 76 Stat. 
72. See 10 Tariff Classification Study 12-16 (1960). This the Court 
declines to do. If Congress wished to change the method of caiculat- 
ing profit expressly provided for in 19 U.S.C. § 1402(£(4) to account 
for item 807.00, TSUS, it could have done so, the Court will not now 
order such a change. 

Customs does not ignore the intent of item 807.00, TSUS. After 
appraisement and before computing the final amount of duty ow- 
ing, Customs deducted the full value or cost of those components 
manufactured in the United States pursuant to item 807.00, TSUS, 
and Headnote 3, Schedule 8, Part 1, Subpart B, TSUS. In finding 
that an article should be appraised as a whole entity even if it con- 
tains parts entitled to duty-free entry as American goods returned 
under paragraph 1615 of the Tariff Act of 1930, as amended by the 
Customs Administrative Act of 1938 (provision prompting creation 
of item 807.00, TSUS), the Court of Customs and Patent Appeals, 
predecessor to our appellate court, noted that “when * * * the col- 
lector constructively separated from the rest * * * those parts which 
could be identified as goods of American origin and admitted them 
duty free, appellant received all the exemption he was entitled to 
** *” Carr v. United States, 55 CCPA.111, 113, C.A.D. 942 (1968) 
(quoting Parrot v. United States, 40 CCPA 8, 12, C.A.D. 490 (1952)). 

Despite the clear expression of Congress’ intent regarding the 8% 
minimum profit calculation, plaintiff asserts that the general intent 
of Congress in 19 U.S.C. § 1402(f)(4) was to have profit be equal to 
that profit ordinarily added by the trade under consideration in the 
country of exportation where the goods are produced, claiming that 
in Mexico other assemblers do not include the cost of United States 
components consigned for assembly in the computation of their 
profits. Plaintiff argues that calculation of profit based on the profit 
ordinarily added in the. exporting country is also consistent with 
Customs’ practice regarding similar profit calculations on the basis 
of constructed value pursuant to section 402(d)(2) of the Tariff Act 
of 1930, as added by the Customs Simplification Act of 1956, 19 
U.S.C. § 1401la(d\(2) (revised and amended in 1979 and 1980), citing 
in support Texas Instruments, Inc. v. United States, 85 Cust. Ct. 43, 
C.D. 4867, 500 F. Supp. 922 (1980). 

Whatever the general intent of paragraph (4) of 19 U.S.C. 
§ 1402(f), it expressly provides a fixed formula for calculation of a 
minimum profit to be added to cost of production appraisements. 
This minimum profit formula is triggered. where, as in this case, the 
profits ordinarily added in the exporting country of origin for mer- 
chandise of the same class or kind is less than 8% of the amount 
found for paragraphs (1) and (2) of 19 U.S.C. § 1402(f). 

Texas Instruments dealt with constructed value appraisement 
under 19 U.S.C. § 140la(d)(2). The Court finds Customs practice re- 
garding constructed value profit computation of little relevance to 
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cost of production profit computation, since the constructed value 
provision does not contain a fixed formula for minimum profit. 

Although Texas Instruments noted in dicta that profit under cost 
of production was limited to “place”, the country of exportation (the 
Netherlands Antilles in Texas Instruments and Mexico in this case), 
there was no discussion of the 8% minimum fixed formula. Texas 
Instruments indicated, however, that the amounts associated with 
paragraphs (1) and (2) of cost of production appraisement were not 
limited as to place. The Court does not find it inconsistent or unrea- 
sonable for Congress to limit profits i in general to the country of ex- 
portation and then provide a minimum profit formula which en- 
compasses costs incurred outside that country, such as here where 
the components included in the amount determined under para- 
graph (1) of 19 U.S.C. § 1402(f) were manufactured in another coun- 
try but are included in profit because of the express wording of the 
8% minimum fixed formula. 

Finally, plaintiff argues that Customs’ approach leads to absurd 
results, because in situations hypothesized by plaintiff an “unrea- 
sonably large profit component” could be assessed in the cost of pro- 
duction appraisement, citing Control Data Corp. v. United States, 61 
CCPA 109, C.A.D. 1132, 499 F.2d 1304 (1974). Plaintiff's Brief in 
Support of Summary Judgment, 20-23. 

In Control Data, the Court of Customs and Patent Appeals upheld 
a finding that a constructed value appraisement was erroneous, be- 
cause it was determined to be an artificial and unrealistic standard 
inconsistent with the standard prescribed in 19 U.S.C. § 1401a(d\2). 
The present case, unlike Control Data, involves cost of production 
profit computations under 19 U.S.C. § 1402(f(4), and Customs fol- 
lowed the fixed formula prescribed in that provision when calculat- 
ing plaintiff's profit. Although under certain extreme examples the 
profit calculated may appear unrealistic. Congress expressly provid- 
ed the fixed formula for minimum profit. In any event, the differ- 
ence between the amount for profit using the statutorily prescribed 
formula and the amount using plaintiff's suggested calculations is 
neither outrageous nor absurd in this case. 

The Court grants defendant’s cross-motion for summary judgment 
and denies plaintiffs motion. The action is dismissed. Judgment 
will be entered accordingly. 
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Former employees of a Texas firm which produced oil and natural gas established 
that the United States Department of Labor denied them due process in not giving 
actual notice of the 10-day period in which to request a hearing on their petition for 
trade adjustment assistance. 

[Labor’s denial of adjustment assistance benefits vacated.] 
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John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, United States Department of Justice (Elizabeth C. Seastrum),; 
United States Department of Labor (Gary Bernstecker), for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiffs, former employees of Bass Enterprises 
Production Company (Bass), challenge a determination of the Office 
of Trade Adjustment Assistance of the United States Department of 
Labor (Labor) that they are ineligible for trade adjustment assis- 


tance benefits under section 223 of the Trade Act of 1974, 19 U.S.C. 
§ 2273 (1982). After reviewing the administrative record and the ar- 
guments of the parties, the Court finds that Labor denied plaintiffs 
their due process in not giving actual notice of the 10-day period in 
which to request a hearing on their petition for adjustment 
assistance. 


BACKGROUND 


A. Petition for Adjustment Assistance 


Three employees, on behalf of geologists and geophysicists at 
Bass, obtained a United States Department of Labor petition for ad- 
justment assistance and mailed it to the Texas Employment Com- 
mission which received it on November 10, 1986. R. 2; Exhibit A of 
Defendant’s Brief. The Texas Employment Commission forwarded 
the petition to Labor, at the address listed on reverse side of the pe- 
tition, where it was received on November 21, 1986. Exhibit A of 
Defendant’s Brief. Labor deemed the petition to have been filed on 
November 10, 1986, and initiated an investigation of the workers’ 
claims. R. 1, 4, 6-7, 28; Exhibit A of Defendant’s Brief; Investiga- 
tions Regarding Certifications of Eligibility to Apply for Worker Ad- 
justment Assistance, 51 Fed. Reg. 43,484, 43,484-85 (Dec. 2, 1986). 
The petition is dated August 16, 1986, but a notation on the bottom 
of the petition indicates that it is a copy of another petition which 
was apparently lost in transit. R. 2; Exhibit A of Defendant’s Brief. 
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The petition states that due to increased imports of oil and natu- 
ral gas, separations of a number of workers began in September of 
1985. R. 2. The petition declares that “[iJncreased imports of oil and 
gas have led to a major price decline and subsequent loss of revenue 
of Bass Enterprises and the termination of highly paid workers due 
to decreased exploratory activity.” R. 2. 


B. Denial of Trade Adjustment Assistance 


On February 2, 1987, Labor denied the employees’ petition for ad- 
justment assistance, finding they did not satisfy the requirements of 
section 223 of the Act, 19 U.S.C. 2273 (1982). R. 39-41. Labor noti- 
fied plaintiffs of the denial on the next day using form letters which 
stated that “at least one of the group eligibility requirements of Sec- 
tion 222 of the Trade Act had not been met.” R. 42-45. Notice of the 
denial was published in the Federal Register on April 17, 1987, stat- 
ing that Labor’s investigation revealed that the eligibility require- 
ment in 19 U.S.C. § 2272(2) had not been met in that sales or pro- 
duction did not decline during the relevant period as required for 
certification. Bass Enterprises Production Co.; Fort Worth, TX; Neg- 
ative Determination Regarding Eligibility To Apply for Worker Ad- 
justment Assistance, 52 Fed. Reg. 12,622 (Apr. 17, 1987). The Feder- 
al Register notice also implied that Labor made a finding that plain- 
tiffs did not satisfy the eligibility requirement of 19 U.S.C. § 2272(3). 


C. Request for Rehearing 


Plaintiffs requested administrative reconsideration of the Secre- 
tary’s negative determination, R. 46-84, which Labor denied on the 
basis that plaintiffs did not demonstrate any error or misinterpreta- 
tion of law or fact to justify reconsideration under 29 C.F.R. 
§ 90.18(c). Bass Enterprises Production Co.; Fort Worth, TX; Nega- 
tive Determination Regarding Application for Reconsideration, 52 
Fed. Reg. 9968 (Mar. 27, 1987). This Federal Register notice also 
stated that Labor’s denial of adjustment assistance is based on the 
fact that “none of the group eligibility requirements set [forth] in 
section 222 of the Trade Act [as amended, 19 U.S.C. § 2272 (1982 & 
Supp. IV 1986)] were met.” 52 Fed. Reg. at 9968. 


DIscussION 


This Court must determine whether Labor’s decision to deny ad- 
justment assistance benefits is supported by substantial evidence 
contained in the administrative record and is in accordance with 
law. 19 U.S.C. § 2395 (1982); Woodrum v. Donovan, 5 CIT 191, 193, 
564 F. Supp. 826, 828 (1983), aff'd, 2 Fed. Cir. (T) 82, 737 F.2d 1575 
(1984). Labor’s findings of fact are conclusive on the Court only if 
they are supported by substantial evidence on the administrative 
record as a whole. 19 U.S.C. §2395(b) (1982). There is also a “‘fur- 
ther requirement that the rulings made on the basis of those find- 
ings be in accordance with the statute and not be arbitrary or capri- 
cious, and for this purpose the law requires a showing of reasoned 
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analysis.” Former Employees of Homestake Mining Co. v. Brock, 12 
CIT ——,, Slip Op. 88-41, at 5 (Mar. 28, 1988); Former Employees of 
Zapata Offshore Co. vy. United States, 11 CIT ——, Slip Op. 87-124, 
at 3-4 (Nov. 9, 1987); Chapman v. Donovan, 9 CIT 545, 547 (1985) 
(quoting International Union, United Auto., Aerospace and Agricul- 
tural Implement Workers of Am. v. Marshall, 584 F.2d. 390, 396 n.26 
(D.C. Cir. 1978)); see 19 U.S.C. § 2273(c) (1982). 


A. Date of the Petition 


The Court first considers the threshold claim concerning the date 
of the petition for adjustment assistance. 

Plaintiffs’ petition for adjustment assistance is dated August 16, 
1986, but it was not received at Labor until November 21, 1986, R. 
2; Exhibit A of Defendant’s Brief. Plaintiffs claim that the Texas 
Employment Commission provided them with an adjustment assis- 
tance petition and instructed them to mail the petition to the Texas 
Employment Commission’s office in Forth Worth, Texas rather 
than to Labor’s address as stated on the petition. Plaintiffs’ Reply 
Brief, at 28-30. The Fort Worth office then forwarded the petition 
to Texas Employment Commission’s Austin office, which forwarded 
it to Labor, which deemed the petition to have been filed on Novem- 
ber 10, 1986, the date it was received at the Texas Employment 
Commission. Id.; Exhibit A of Defendant’s Brief. 

Benefits are available to only those workers separated from their 
firm or appropriate subdivision within one year preceding the date 
of a petition for trade adjustment assistance. 19 U.S.C. § 2273(b\(1) 
(1982); Former Employees of Levolour Lorentzen v. United States 
Sec’y of Labor, 12 CIT ——, Slip Op. 88-50.(Apr. 28, 1988); Former 
Employees of Westmoreland Mfg. Co. v. United States, 11 CIT ——, 
650 F. Supp. 1021, 1023 (1986). Plaintiffs claim that Labor: should 
have used the August 16, 1986 petition date to mark the period of 
review, even though the petition states that the original was lost in 
transit..R. 2. Using the August date would allow Labor to consider 
jobs.lost in September of 1985. However, Labor’s regulations clearly 
provide that the date of filing of a petition “means the date on 
which petitions and other documents are received by the Office of 
Trade Adjustment Assistance, Employment and Training Adminis- 
tration; United States Department of Labor,” and the “date of the 
petition” is defined as “the date thereon, but which in no event 
shall be more than 30 days before the date of filing.” 29 C.F.R. 
§ 90.2 (emphasis added). Labor deemed the date of filing of the peti- 
tion to be November 10, when the Texas Employment Commission 
received the plaintiffs’ petition. Labor would have violated its regu- 
lations if, as plaintiffs urge, it had deemed the date of the petition 
to be August 16, 1986, because that date is more than 30 days prior 
to the date when Labor received the petition. An agency’s interpre- 
tation of its own regulation is entitled to substantial deference un- 
less it is plainly erroneous or inconsistent with the regulation. Mul- 
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lins Coal Co. v. Director, Office of Workers’ Compensation Programs, 
United States Dep’t of Labor, 108 S. Ct. 427, 440 (1987). Labor’s con- 
struction of its regulations is reasonable because plaintiffs could 
otherwise back date petitions to unfairly take advantage of trade re- 
ports favorable to their petitions. Labor’s determination that the 
date of the petition is November 10, 1986 is reasonable and is in ac- 
cordance with law. 


B. Actual Notice 


Plaintiffs make an important claim that Labor’s failure to pro- 
vide them with actual notice of the 10-day period to request a public 
hearing denied them due process. Plaintiffs state that they live in 
an area of west Texas where there are two law libraries, one county 
library, and one junior college with a library, but that none of the 
four libraries subscribe to the Federal Register. Plaintiffs’ Reply 
Brief, at 32. 

This Court has repeatedly stated that as a matter of due process, 
Labor should provide pro se petitioners with actual notice of the 10- 
day period in which to request a hearing. Former Employees of 
Homestake Mining, 12 CIT at ——, Slip Op. 88-41, at 13-15; Miller 
v. Donovan, 9 CIT 473, 476-79, 620 F. Supp. 712, 716-17 (1985); Es- 
tate of Finkel v. Donovan, 9 CIT 374, 378-79, 614 F. Supp. 1245, 
1246-49 (1985). In each of those cases, however, plaintiffs could not 
demonstrate prejudice by the lack of a public hearing which would 
require remand. 

Defendant contends that there is no requirement to provide actu- 
al notice to pro se litigants under Kelley v. Secretary, United States 
Dep’t of Labor, 812 F.2d 1378 (Fed. Cir. 1987). The Court agrees 
with plaintiffs that Kelley is limited to the strict jurisdictional basis 
of actions in this Court and does not apply to Labor’s duty to give 
notice of the 10-day period in which to request a public hearing. See 
Former Employees of Homestake Mining, 12 CIT at ——, Slip Op. 
88-41, at 13. This Court again affirms that under the previous deci- 
sions of this Court, Labor should provide actual notice of the 10-day 
period in which to request a public hearing, particularly where pro 
se petitioners are involved. 

In this case, Labor’s determination will be set aside if the failure 
to provide actual notice of the 10-day period to request a hearing 
prejudiced plaintiffs. See id. at ——, Slip Op. 88-41, at 14. 


C. Did the Failure to Provide Actual Notice Prejudice Plaintiffs? 


Plaintiffs complain that Labor’s failure to provide actual notice of 
the 10-day period to request a hearing denied them an opportunity 
to establish their eligibility for certification in that they would have 
proven at a hearing that (1) they were production workers and that 
a significant number of the production workers at Bass were sepa- 
rated or were threatened with separation (2), Bass’ sales and pro- 
duction of natural gas decreased absolutely in terms of volume and 
value, while Bass’ sales and production of crude oil decreased abso- 
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lutely in terms of value, and (3) increased imports of oil and natural 
gas contributed importantly to the worker separations and declines 
in sales and production. Plaintiffs claim that a hearing would have 
had a definite effect on the ensuing investigation and final outcome. 

In order to certify a group of workers for adjustment assistance, 
the Secretary of Labor must determine that they meet three 
criteria: 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an ph subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have ciertannl absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an a 
propriate subdivision thereof contributed importantly to suc. 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


19 U.S.C. § 2272 (1982 & Supp. IV 1986). 

Plaintiffs were given actual notice by letter that at least one eligi- 
bility requirement had not been established. R. 42-45. The Federal 
Register notice states that Labor denied benefits to plaintiffs be- 
cause 19 U.S.C. § 2272(2) had not been met. 52 Fed. Reg. at 12,622. 
The same notice also implies that benefits were denied because 19 
U.S.C. § 2272(3) had not been met. 52 Fed. Reg. at. 12,622. The deni- 
al of the request for rehearing states that none of the requirements 
had been met, thus adding a negative finding under 19 U.S.C. 
§ 2272(1). 52 Fed. Reg. 9968. Labor’s apparent uncertainty in stating 
the reason for denying benefits suggests the absence of the reasoned 
analysis which the law requires. See Former Employees of Home- 
stake Mining, 12 CIT at ——, Slip Op. 88-41, at 5; Former Employ- 
ees of Zapata Offshore, 11 CIT at ——, Slip Op. 87-124, at 3-4; 
Chapman, 9 CIT at 547. 

While it is unclear as to whether labor denied benefits under par- 
agraph (1), (2), or (3) of 19 U.S.C. § 2272, Labor must deny certifica- 
tion for trade adjustment assistance if any of the three paragraphs 
is not established. Former Employees of Asarco’s Amarillo Copper 
Refinery v. United States, 11 CIT ——, 675 F. Supp. 647, 651 (1987); 
Abbott v. Donovan, 8 CIT 237, 239, 596 F. Supp. 472, 474 (1984). The 
Court thus turns to each of the areas in 19 U.S.C. § 2272 (1982), to 
consider whether plaintiffs’ claim of prejudice through the lack of a 
hearing moves the Court to set aside Labor’s determination. 


1. Production Worker Separations Increased 


As the first requirement in order to certify a group of workers for 
adjustment assistance, the Secretary of Labor must determine that 
a significant number or proportion of the workers in such workers’ 
firm or an appropriate subdivision of the firm have become totally 
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or partially separated, or are threatened to become totally or par- 
tially separated. 19 U.S.C. § 2272(1). 

Plaintiffs claim that without a hearing they were unable to 
present evidence as to increased separations in 1986 relative to 
1985, the period immediately following the increase in lower-priced 
imports. Plaintiffs’ Brief, at 5; Plaintiffs’ Reply Brief, at 9. 

Labor’s investigation found that “average total employment at 
Bass Enterprises increased in 1985 compared with 1984 and in 1986 
compared with 1985.” 52 Fed. Reg. at 9968. While the record con- 
firms that “average total employment” increased, there is also evi- 
dence that “average production worker employment” declined in 
1986 compared with 1985. R. 33. 

Plaintiffs urge that imports will not affect accountants, adminis- 
trators, engineers, secretaries, janitors, health club employees, secu- 
rity personnel, and other workers who are involved in other activi- 
ties of Bass but are not engaged in producing crude oil or natural 
gas. R. 47. Plaintiffs argue that Labor should have considered only 
the geologists, geophysicists, and landmen at Bass as an appropriate 
subdivision for adjustment assistance. Plaintiffs claim that without 
a hearing they could not establish that Bass employed a total of 13 
geologists and geophysicists at its facilities in Fort Worth, Texas 
from late 1985 through 1986, but by the end of 1986, 6 were termi- 
nated and not replaced, for a reduction of 46% in 1.25 years. R. 
46-47. Plaintiffs also claim that without a hearing they could not 
establish that Bass employed 21 geologists, geophysicists, and land- 
men in the exploration and development department in late 1985 
through 1986, but by the end of 1986 7 were terminated for a total 
reduction of 33% in exploration and development. R. 47. 

Labor stated that it conducted its investigation on behalf of all 
workers because geologists, geophysicists, and landmen do not 
“produce” an article but instead provide a service. 52 Fed. Reg. at 
9968. 

This Court has recently considered whether employees of a com- 
pany that drills a well, but neither owns it nor manages the extrac- 
tion of oil from it, produced oil within the meaning of the term 
“produced” as it is used in 19 U.S.C. § 2272(3) (Supp. III 1985). For- 
mer Employees of Zapata Offshore, 11 CIT at ——, Slip Op. 87-124, 
at 10 stated that Labor’s interpretation of the term “produced” does 
not embrace the performance of services, and that implicit in La- 
bor’s position 

is a conclusion that, as for oil, production does not include pre 
aration prior to extraction of the oil, such as drilling the well, 
regardless of the ae of such preparation. Since [Labor] 
does not view drilling of the well as production of oil, it is rea- 
soned that drilling is a service to the oil and gas industry which 
produces the oil (presumably those companies which own the 
wells and manage the extraction of oil). 
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This situation with Bass differs from Zapata because these Bass 
employees were employed within the exploration and production de- 
partment of a company which owns the wells and manages the ex- 
traction of oil. It is thus an open question in this Court as to wheth- 
er the duties performed by these geologists, geophysicists, and land- 
men constituted production. 

Plaintiffs claim that without a hearing they were unable to 
present evidence that geologists and geophysicists working full time 
for a single company perform essential duties in producing crude 
oil, including determining where a well should be drilled and to 
what depth, monitoring a well’s progress as it is going down, inter- 
preting and analyzing rock formations the well is penetrating for 
signs of crude oil, determining what zone the well will produce from 
when crude oil is found, determining the oil water contacts in the 
rock formations that are developing when production is established 
in order to further decide the placement of additional wells to in- 
crease oil production, ascertain physical characteristics of the pro- 
ducing formations, determine how to enhance oil production, and 
place into motion the determined enhancement procedures. Plain- 
tiffs’ Reply Brief, at 25-27. Plaintiffs assert that “if there is one 
group of workers that can be considered production workers in the 
oil and gas industry, it unquestionably must be geologists and geo- 
physicists.” Jd. at 26. 

The Court finds that the only evidence in the record to support 
Labor’s finding that geologists, geophysicists, and landmen are not 
production workers is the titles of the jobs themselves. The record 
does not disclose what duties these workers performed. The record 
does not even disclose what a landman is. There is thus no showing 
of reasoned analysis nor substantial evidence on the record to sup- 
port Labor’s determination. The Court finds that as to 19 U.S.C. 
§ 2272(1), the plaintiffs have met their burden of proving prejudice 
through lack of notice of the 10-day period in which to request .a 
hearing. 

The Court thus proceeds to consider the plaintiffs’ claims con- 
cerning the remaining two paragraphs of 19 U.S.C. § 2272. 


2. Sales or Production 


As the second requirement to certify a group of workers for ad- 
justment assistance, the Secretary of Labor must determine that 
sales or production, or both, of the workers’ firm or subdivision 
have decreased absolutely. 19 U.S.C. § 2272(2). 

The published notice of a negative determination stated that La- 
bor’s investigation revealed that “[sJales or production did not de- 
cline during the relevant period as required for certification.” 51 
Fed. Reg. at 12,622. 

The record show that Bass’ sales and production of crude oil in- 
creased in quantity in 1985 compared with 1984 and in 1986 com- 
pared with 1985. R. 11, 33. However, plaintiffs argue that the 
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record also shows that Bass’ sales and production of natural gas de- 
clined in quantity in 1985 compared. with 1984 and in 1986 com- 
pared with 1985. R. 12, 21, 33. 

Labor did not distinguish between sales and production of oil and 
natural gas, nor did it offer any explanation for not even addressing 
the decline in sales and production of natural gas. Labor did state 
that “Bass Enterprises produces and sells mainly crude oil. Some 
natural gas is produced and sold; however the workers are not sepa- 
rately identifiable by products.” 52 Fed. Reg. at 9968. This state- 
ment does not explain why Labor found that “sales or production 
did not decline” when in terms of quantity, the company decreased 
production and sales of one of the products it produced while in- 
creasing production and sales of the other product produced. 

Plaintiffs urge that without a hearing they were not able to argue 
that under the circumstances of this case, Labor should have also 
considered the dollar value of Bass’ sales. Plaintiffs would have 
presented evidence that when examined in terms of value, Bass’ 
sales and production of both crude oil and natural gas declined from 
1984 to 1985 and from 1985 to 1986. 

Labor did not present a reasoned analysis for its failure to ad- 
dress the decreases in natural gas. See Former Employees of Home- 
stake Mining, 12 CIT at ——, Slip Op. 88-41, at 5; Former Employ- 
ees of Zapata, 11 CIT at ——, Slip Op. 87-124, at 3-4; Former Em- 
ployees of Asarco’s, 11 CIT at ——, 675 F. Supp. at 649; Chapman, 9 
CIT at 547. At a public hearing plaintiffs may argue that Labor 
should not apply its practice of not looking to value when Labor en- 
counters workers who produce two products, and sales of one prod- 
uct increase while sales of the other product decrease. See Former 
Employees of Asarco’s, 11 CIT at ——, 675 F. Supp. at 650. 

The Court thus proceeds to the final element which Labor must 
find in order to certify workers as eligible for adjustment assistance 
benefits. 


3. Imports 


As the final requirement to certify a group of workers for adjust- 
ment assistance, the Secretary of Labor must determine that in- 
creases of imports of articles like or directly competitive with arti- 
cles produced by the workers’ firm or an appropriate subdivision 
contributed importantly to the workers’ total or partial separation, 
or threat thereof, and to the decline in sales or production. 19 
U.S.C. § 2272(3). 

Plaintiffs claim that without a hearing they were unable to 
present evidence as to increased imports in 1986. Plaintiffs’ Brief, 
at 5. 


a. Crude Oil 


Labor found that United States imports of crude oil “decreased 
absolutely and relative to domestic shipments in 1985 compared to 
1984.” 52 Fed. Reg. at 9968. The record contains evidence to support 
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this finding, and plaintiffs do not dispute it. R. 29, 46, 54. However, 
the plaintiffs argue that without a hearing they were unable to 
present evidence that imports increased in late 1985 and 1986, the 
period just prior to when geologists and geophysicists were termi- 
nated at Bass. R. 29, 46. Plaintiffs would have presented evidence 
that from February of 1985 to February of 1986 imports of crude oil 
increased by 36.7%. R. 56. Plaintiffs also would have presented evi- 
dence that from January to September of 1986, imports increased 
by 24% over the same period in 1985. R. 29. 

Labor also found that “customers accounting for a substantial 
portion of sales and production at Bass Enterprises decreased 
purchases of imported crude oil in the first half of 1986 compared 
with the first half of 1985.” 52 Fed. Reg. at 9968. Plaintiffs argue 
that without a hearing they were unable to establish that Labor’s 
finding is only part of the picture, because the same customers did 
increase their purchases of imported crude oil in 1985 compared 
with 1984. R. 31, 34. The plaintiffs also complain that without a 
hearing they were unable to present any information to Labor on 
the import purchases of [a confidential entity accounting for a confi- 
dential amount of Bass’ sales even greater than the “substantial 
portion” which Labor examined]. R. 34; Plaintiffs’ Reply Brief, at 
11-12. 


b. Natural Gas 


The Federal Register notices make no findings concerning imports 
of natural gas. In its investigation, Labor found that United States 
imports of natural gas declined absolutely and relative to domestic 
shipments in the first half of 1986 compared to 1985. R. 36. The 
record also shows that United States imports of dry natural gas in 
1985 increased over 1984 imports. R. 30. Labor further did not in- 
vestigate the import purchases of any of Bass’ natural gas custom- 
ers, and there was no hearing at which plaintiffs could present evi- 
dence as to those purchases. 

The Court finds that the plaintiffs have established that the lack 
of a hearing prejudiced the plaintiffs in that they could not present 
evidence of increasing imports of oil and natural gas. 


CONCLUSION 


The Court finds the plaintiffs have established prejudice as to 
each of the eligibility requirements under 19 U.S.C. § 2272. The 
Court follows the earlier decisions which state that Labor’s determi- 
nation must be set aside when the plaintiffs establish prejudice 
through the lack of a hearing. Former Employees of Homestake Min- 
ing, 12 CIT at ——, Slip Op. 88-41, at 13-15; Miller v. Donovan, 9 
CIT at 476-79, 620 F. Supp. at 716-17; Estate of Finkel, 9 CIT at 
378-79, 614 F. Supp. at 1246-49. Labor’s determination denying ad- 
justment assistance is accordingly vacated and remanded for a new 
investigation. 
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ATLANTIC STEAMER AND Suppty Co., INc., PLAINTIFF v. Untrep Srares, 
DEFENDANT 


Court No. 86-06-00690 
Before MuscraveE, Judge. 


(Decided May 27, 1988) 


Howard S. Press, attorney for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (Kenneth N. Wolf), Civil Division, Commer- 
cial Litigation Branch, United States Department of Justice, for defendant. 


DECISION 


Defendant’s motion to dismiss for lack of jurisdiction is granted, 
as plaintiff did not meet the statutory requirement of paying all 
monies due to the Customs Service prior to filing this complaint. 


BACKGROUND 


Plaintiff brought this action contesting the denial of a protest 
filed by plaintiff and denied by Customs on December 5, 1985. The 
action was filed on June 3, 1986, the last day of the 180 days on 
which such an action could have been timely commenced. (28 U.S.C. 
§ 2636(a)). On the same day, June 3, and approximately three hours 
before the complaint was filed, plaintiff mailed, by registered mail, 
the liquidated duties owed to Customs. Defendant moves for dismis- 
sal of the complaint on the grounds of lack of jurisdiction. The sole 
question presented is whether or not plaintiff has complied with 28 
U.S.C. § 2637(a) which states in relevant part: 

“(a) A civil action contesting the denial of a protest under sec- 
tion 515 of the Tariff Act of 1930 may be commenced in the 
Court of International Trade only if all liquidated duties, 
charges, or exactions have been paid at the time the action is 
commenced * * *.” 


Whether or not plaintiff has complied hinges entirely on the 
question of whether plaintiff's mailing the monies due can be equat- 
ed with having paid such monies on the date of mailing: It cannot. 

Whatever arguments there might have been to equate mailing 
with payment were set to rest by this Court in Nature’s Farm Prod- 
ucts, Inc. v. U.S., 10 CIT ——, 684 F. Supp. 6, aff'd, 819 F.2d 1127 
(Fed. Cir. 1987). In Nature’s Farm, a case factually similar to the in- 
stant case, the Court adopted the Government’s position that mon- 
ies due must have been actually received by Customs prior to the 
commencement of an action, citing extensively both case law and 
horn books (e.g. Corbin on Contracts). Thus, even though the facts 
in this case vary slightly from those in Nature’s Farm, as plaintiff 
did mail the payment by registered mail prior (although only three- 
and-a-half hours earlier) to filing the complaint, that mailing did 
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not constitute payment. In passing, it may be noted that had plain- 
tiff mailed his payment from New Jersey to New York even one or 
two days earlier, the check might have been received prior to the 
filing of the summons, or the Court might have found some equita- 
ble grounds to infer due diligence on the part of the plaintiff and 
somehow brought the case within the requirements of § 2637(a). 

This did not happen however, and defendant’s motion to dismiss 
must be, and it hereby is granted, and the case 


DISMISSED 


(Slip Op. 88-70) 


DemuTH Srzez Propucts Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-3-00394 


Before DiCar1o, Judge. 


Components of Cattle Code Cow Management Systems, as imported, are not classi- 
fiable as entireties. Classification of the components in various provisions of Sched- 
ules 6 and 7 of the Tariff Schedules of the United States is affirmed, except for those 
classifications defendant concedes were incorrect. 

[Affirmed in part and reversed in part.] 

(Decided June 2, 1988) 

Sonnenberg, Anderson, O’Donnell & Rodriguez (Seven P. Sonnenberg, Michael A. 
Johnson and Mary E. Gill) for plaintiff. 

John R: Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice (Michael T. Abrosino, Judith M. Barzilay, Florence Pe- 
terson and Paula Rubin), for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiff challenges the United States Customs 
Service (Customs) classification of components used to construct 
Cattle Code Cow Management Systems. Customs classified the com- 
ponents separately under various provisions in Schedules 6 and 7 of 
the Tariff Schedules of the. United States (TSUS), liquidating each 
at the applicable duty rate. 

Plaintiff says one of its six entries contains enough components to 
construct several complete Cattle Code Cow Management Systems 
and claims the components in that entry are properly classifiable as 
entireties entitled to duty. free entry under item 666.00, TSUS. 
Plaintiff argues alternatively that if this merchandise is not classifi- 
able as entireties, these components and the others in the six en- 
tries are classifiable as parts of agricultural implements, not spe- 
cially provided for, entitled to duty free entry under items 666.00, 
870.40, or 870.45, TSUS. 
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The Court has jurisdiction under 18 U.S.C. § 1581(a) (1982). Pur- 
suant to 28 U.S.C. § 2639(a\(1), Customs’ classifications are pre- 
sumed to be correct and the burden of proof is upon the party chal- 
lenging the decision. Brookside Veneers, Ltd. v. United States, No. 
87-1379, at 4 (Fed. Cir. May 11, 1988); Jarvis Clark Co. v. United 
States, 2 Fed. Cir. (T) 70, 72, 733 F.2d 873, 876 (1984). The Court 
finds plaintiff has failed to overcome the presumption of correctness 
attaching to Customs’ classifications of the components, except for 
those that defendant concedes were incorrectly classified. 


Discussion 


Cattle Code Cow Management Systems (Systems) are computer- 
run setups that can identify cows through a preprogrammed elec- 
tronic code emitted from a device fastened around the cow’s neck. 
The Systems can dispense the appropriate types and amounts of 
feed based on the data collected and can record information on the 
amount of milk collected at milking. The Systems can signal farm- 
ers if the cow is not eating, is producing too little or too much milk, 
has an unusual body temperature, etc. Farmers can use the Sys- 
tems to coordinate the feeding and milking of a cow based on its lac- 
tation cycle and monitor that cycle in order to estimate the optimal 
time for breeding. 

From the stipulations, exhibits and trial testimony, the Court 
finds the following: that no two Systems are identical; that every 
System is unique based on the number of cows, size of the farm and 
the farm’s layout; that all the components from the six entries are 
placed in inventory and organized according to part number; that 
components in inventory are sold either separately as replacement 
or supplemental parts or in combination as part of a complete sys- 
tem; that all inventoried parts are used interchangeably and each 
has a separate value or price; and that the end use of a component 
can not be determined until after it is imported, placed in inventory 
and used to fill an order. 


1 


Plaintiff claims that certain components contained in Entry No. 
84-576926-3 can be used to construct several complete Systems and 
asserts these components imported together should be classified to- 
gether as complete units under the doctrine of entireties. 

“{TJhere are no ironclad rules or universally applicable principles 
for determining whether merchandise should be classified and du- 
tied as entireties.” Lafayette Radio Elecs. Corp. v. United States, 57 
CCPA 62, 66, C.A.D. 977, 421 F.2d 751 (1970). The various criteria 
that have evolved often can result in “contrary conclusions depend- 
ing on what criteria are given controlling effect.” Miniature Fash- 
ions, Inc. v. United States, 54 CCPA 11, 17, C.A.D. 894 (1966). The 
Court is guided in reaching a decision by an explanation of the law 
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of entireties given in Altman & Co. v. United States, 13 Ct. Cust. 
App. 315, 318, T.D. 41,232 (1925): 


if an importer brings into the country, at the same time, cer- 
tain parts, which are designed to form, when joined or attached 
together, a complete article of commerce, and when it is further 
shown that the importer intends to so use them, these parts 
will be considered for tariff pee as entireties, even though 
they may be unattached or inclosed in separate packages, and 
even though said parts might have a commercial value and be 
salable separately. 


The Systems are developed from components in inventory, but it 
would be wholly fortuitous if all the components used in one System 
came from Entry No. 84-576926-3. It is likely some of the compo- 
nents in this entry will be sold separately as replacement or supple- 
mental parts. 

One of plaintiff's witnesses testified that 30,Systems could be 
made from the components in Entry No. 84-576926-3, because 
there were 30 keyboards and each System has one keyboard. R. 16, 
That witness also testified, however, that the entry did not contain 
enough of the other components necessary to make 30 complete Sys- 
tems. R. 16-18. Another of plaintiff's witnesses testified that “[t]en 
entire functional units” could be made from the components in this 
single entry, based on an average of 20 cows per System. R. 24-25. 
That witness also testified, on the other hand, that only one System 
might be made from the components since the entry contained 200 
collars and a farmer needing a System for 200 cows would need a 
collar for each. R. 25. 

The components were entered and then placed separately into in- 
ventory. When the components were imported, no particular combi- 
nation was intended since each System is unique and the exact de- 
sign determined pursuant to an individual farmer’s needs and wish- 
es. Classification is determined, however, by the condition of the 
articles at the time of importation. Miniature Fashions, 54 CCPA at 
17. 

The Court finds plaintiff was not concerned whether the compo- 
nents in this one entry were sold as complete Systems or as parts. 
Plaintiff thus lacks the necessary intent to use the components in 
this entry as complete articles of commerce. The Court holds the 
components in Entry No. 84-576926-3 are not classifiable as 
entireties. 


2 


Plaintiff next claims the Systems are agricultural implements 
and therefore the components are properly classifiable as parts of 
agricultural implements, not specially provided for, under items 
666.00, 870.40 or 870.45, TSUS. 

Defendant argues the components can not be classified as parts of 
agricultural implements under these provisions: because such classi- 
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fication is prevented by Headnote 1, Subpart C, Part 4, Schedule 6, 
TSUS, and Headnote 2(ii), Part 7, Schedule 8, TSUS. Headnote 1, 
Subpart C, Part 4, Schedule 6, TSUS, states in part: 


The provisions.of item 666.00 for “agricultural and horticul- 
tural oe not specially provided for” do not apply to 
any of the articles provided for in schedule 6, part 2, part 3 


* * * part 5 (except item 688.43), or part 6 * * . 
Headnote 2(ii), Part 7, Schedule 8, TSUS, states in part: 
The provisions of items 870.40 and 870.45 do not apply to * * * 
articles provided for in schedule 6 * * * part 5 (except item 
688.45) * * *. 


Plaintiff asserts that the legislative history of the TSUS shows 
Congress intended parts of agricultural implements such as the sub- 
ject components to be classified under items 666.00, 870.40 and 
870.45, TSUS. The Court finds, however, that the wording of these 
two headnotes precluding such classification is explicit, and it 
would be improper to ignore Congress’ express language. See A.N. 
Deringer, Inc. v. United States, 10 CIT ——, 656 F. Supp. 670, 673 
(1986), aff'd, 832 F.2d 592 (Fed. Cir. 1987). 

Plaintiff states these headnotes apply only to articles “provided 
for” in specified parts of Schedule 6, TSUS. Plaintiff asserts that 
some of the components entered are not provided for in these parts 
of Schedule 6, TSUS. 

Plaintiff claims the components classified under Part 5, Schedule 
6, TSUS, are precluded from such classification because of Head- 
note 1(v), Part 5, Schedule 6, TSUS, which states: 

This part does not cover * * * 

washing machines, ironing machines, sewing machines, and 

other machines provided for in parts 4 or 6 of this schedule. 
Plaintiff has produced no evidence, however, to show that any of 
the components are machines provided for in Parts 4 or 6. The 
Court finds this headnote does not apply in this case. 

Plaintiff claims the components called the interrogator/responder 
are not properly classifiable under item 685.29, TSUS, asserting 
that provision covers only radiobroadcasting apparatus. Plaintiff ar- 
gues these components are not radiobroadcasting apparatus because 
the short transmission from the interrogator mounted in the feed 
station to the responder which the cow wears around its neck is not 
a radio broadcast. 

Item 685.29, TSUS, provides: 

Radiotelegraphic and radiotelephonic transmission and recep- 
tion apparatus, etc * * *. 
Radiotelegraphic and radiotelephonic transmission and re- 
ception apparatus; radiobroadcasting and television trans- 


mission and reception apparatus, and parts thereof * * *. 
[Emphasis added. 
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The provision thus covers not only radiobroadcasting apparatus but 
also -radiotelegraphic and radiotelephonic apparatus. It is an eo 
nomine provision, and there is nothing to shown that either the 
Tariff Commission or the Congress intended to restrict the scope of 
the terms radiotelegraphic and radiotelephonic apparatus, etc., or 
to exclude any one or more particular forms from its operation. 
Robert Bosch Corp. v. United States, 63 Cust. Ct. 187, 191-92, C.D. 
3895, 305 F. Supp. 921, 924 (1969). 

To resolve questions relating to the meaning and scope of the 
terms which appear in the TSUS, the Court may refer to the 1960 
Tariff Classification Study. See Tomoegawa USA, Inc. v. United 
States, 12 CIT ——, Slip Op. 88-17, at 11 (Feb. 10, 1988), appeal 
filed, No. 88-1354 (Fed. Cir. Apr. 4, 1988). That Study indicates the 
various types of apparatus referred to under item 685.29, TSUS, 
cover the interrogator/responder: 


Item 685.20 [a predecessor provision to 685.29] covers radio 
telegraphic and radio telephonic transmission and reception ap- 
paratus and radio broadcasting and television transmission and 
reception apparatus. This apparatus, except the television ap- 
paratus, is of types used for the transmission or reception of sig- 
nals by means of electromagnetic waves transmitted without any 
line connection. The television apparatus, however, is included 


— the transmission is by electromagnetic waves or by 
ine. 


8 Tariff Classification Study 305 (1960) (emphasis added). The Court 
finds. the interrogator/responder classifiable under item 685.29, 
TSUS. 

Plaintiff also claims that the components known as the electronic 
box and its contents (electronic printed cards and keyboards) are 
not properly classifiable under item 685.90, TSUS, because together 
they are a computer under the doctrine of entireties. These items, 
however, were assigned part numbers and shelved separately in in- 
ventory like the other components in the six entries. These items 
may have been sold separately as replacement parts or along with 
the other components to develop a complete System. There is no ev- 
idence, nor does plaintiff claim, that these items were sold in combi- 
nation as complete commercial articles. 

Our appellate court in Nichimen Co. v. United States, 2 Fed. Cir. 
(T) 32, 726 F.2d 1580 (1984), upheld the finding that imported chas- 
sis and tape players were not entireties because they were not sold 
in combination as complete commercial articles but rather were 
separately inventoried and used solely as parts along with other 
components to produce consoles and compacts. 

Similar to that case, the black box and its contents in this action 
are not sold together as computers but rather, as plaintiff adamant- 
ly asserts, these items are solely designed for and actually used 
along with other components to construct Cattle Code Cow Manage- 
ment Systems. See Plaintiffs Brief at 44~45, The Court affirms the 
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classification of the electronic box and its contents under item 
685.90, TSUS. 

Defendant concedes that the milking parlour signal boxes are 
properly classifiable as visual signalling apparatus under item 
685.79, TSUS, dutiable at 3.2% ad valorem, rather than as electri- 
cal telephone apparatus under item 684.64, TSUS, dutiable at 5.6% 
ad valorem. Defendant also concedes the temperature sensor and 
uniflow meters are entitled to duty free entry under item 870.45, 
TSUS, rather than subject to duty under item 712.49, TSUS. The 
Court orders reliquidation of these components under the conceded 
classifications. Judgment will be entered accordingly. 


(Slip Op. 88-71) 
MapIson GALLERIES, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-05-00643 


OPINION 
[On classification of chinaware, judgment for the plaintiff.] 
(Decided June 7, 1988) 
Fitch, King and Caffentzis (Richard C. King and James Caffentzis). for the 
plaintiff. 
John R. Bolton, Assistant. Attorney General; Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Susan Handler-Menahem) for the defendant. 


AquiLino, Judge: This case arises out of the importation into the 
United States from Hong Kong of decorated porcelainware, the clas- 
sification of which is said by the parties to raise an issue of law of 
first impression regarding the Generalized System of Preferences. 


THE MERCHANDISE 


The goods are described in their entry papers, which were admit- 
ted into evidence at trial, as being in various forms, including fish 
pot, large bottle-shaped vase, plaque, hexagonal garden stool, plat- 
ter, elephant & ring vase, hexagonal engraved vase, globular-shaped 
vase, melon jar, engraved dragon vase, and lion & dragon vase. A 
number of the pieces. were accompanied by wooden stands or 
frames. 

The Customs Service classified the chinaware under item 534.94, 
Tariff Schedules of the United States (“TSUS”), and duties were as- 
sessed at rates of 22.5 or 20.8 percent ad valorem, depending upon 
date of entry. 


1 See transcript (“Tr.”) at 6. 
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The goods were given their shapes in the Republic of China and 
their outward appearances in Hong Kong, a beneficiary developing 
country or “BDC” at the time within the meaning of Title V of the 
Trade Act of 1974, 19 U.S.C. § 2461 et seg. That is, blank porcelain 
pieces were produced in Taiwan and then shipped to Hong Kong for 
decoration. Since there is no dispute that the decoration process 
added at least 35 percent to the appraised value of the merchandise, 
the plaintiff takes the position that the articles should have been 
entered duty-free under the Generalized System of Preferences or 
“GSP” per TSUS item A*534.94. During the years of importation, 
goods from Hong Kong within this category were entitled to GSP 
treatment whereas those from Taiwan were not.? 


DISCUSSION 


The plaintiff rests this case in the first instance on its analysis of 
the Generalized System of Preferences and secondarily on the na- 
ture of the processing of the merchandise in Hong Kong. 


I 
Plaintiff's precise position on the law is that it does not require 


that articles or materials imported into a BDC be substantially 
transformed therein before eligible articles produced or manu- 
factured in the BDC from these imported articles or materials 
ualify for duty free entry under the GSP, as long as the sum of 
the cost or value of the materials produced in the BDC plus the 
direct costs of processing operations performed in the BDC 
equal or exceed 35 percent of the appraised value of the import- 
articles at the time of their entry into the customs territory 

of the United States.’ 


The subsection of the Trade Act of 1974 referred to, 19 U.S.C. 
§ 2463(b), states: 


Eligible articles qualifying for duty-free treatment 


The duty-free treatment provided under section 2461 of this 
title with respect to any eligible article shall apply only— 

(1) to an article which is imported directly from a beneficiary 
developing country into the customs territory of the United 
States; and 

(2) if the sum of (A) the cost or value of the materials pro- 
duced in the beneficiary developing country or any 2 or more 
countries which are members of the same association of coun- 
tries which is treated as one country under section 2462(a\(3) of 
this title, plus (B) the direct costs of processing operations per- 
formed in such beneficiary developing country or such member 
countries is not less than 35 percent of the appraised value of 
such article at the time of its entry into the customs territory of 
the United States. 


2 Compare, e.g., TSUS General Headnotes 3(eXi) and S(cXii) at page 4 with 3(c\iii) (item 534.94 * * *. Taiwan) (1980). 
wooden stands and frames 


Classification of the is not now at issue. 


3 Brief for Plaintiff, p. 6. 
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The Secretary of the Treasury * * * shall prescribe such regula- 
tions as may be necessary to carry out this subsection. 


In compliance with this statute, the Secretary has promulgated reg- 
ulations, 19 C.F.R. §10.171 et seg., including § 10.177(a), which 
states: 


“Produced in the beneficiary developing country” defined. For 
pare of §§ 10.171 through 10.178, the words produced in the 
neficiary developing “country” ‘refer to the constituent 
— of which the eligible article is composed which are 
either: 
(1) Wholly the growth, ‘product, or manufacture of the benefi- 


developing country; or 
on Substantially transformed in the beneficiary developing 


country into a new and different article of commerce. 


Customs imposed duties on the merchandise herein after conclud- 
ing that it did not fall into either category of this regulation. How- 
ever, the plaintiff relies on the undisputed fact that the “direct 
costs of processing operations performed in Hong Kong * * * equal 
or exceed 35 percent of the appraised value of the imported articles 
at. the time of their entry into the customs territory of the United 
States”, to quote from page 5 of its brief. Stated another way, the 
merchandise need not be “produced in the beneficiary country” as 
defined by the regulation since the direct costs of processing opera- 
tions in that country within the meaning of the statute, 19 U.S.C. 
§ 2463(b)(2\(B), standing alone, exceed the prescribed 35 percent 
minimum.‘ 

Plaintiff's position is well-taken, although this conclusion does 
not mean that there is no authority in the statute for the regula- 
tions, as contended by the plaintiff, only that 19 C.F.R. § 10.177(a) is 
not controlling here. In fact, as shown above, the statute all but re- 
quires regulations. And an agency’s interpretation of the law it is 
charged with administering is entitled to deference upon judicial re- 
view. E.g., Consumer Products Div., SCM Corp. v. Silver Reed 
America, Inc., 753 F.2d 1033, 1039 (Fed.Cir. 1985); Melamine Chemi- 
cals, Inc. v. United States, 732 F.2d 924, 928 (Fed.Cir. 1984). Moreo- 
ver, this court is unable to conclude that section 10.177(a) is in con- 
flict with, or an unreasonable expansion of, the statute, 19 U.S.C. 
§ 2463(b)(2). However, it is clear that the regulation gives meaning 
to factor (A) of that section 2463(b)(2), and not to factor (B), which is 
the one relied on by the plaintiff. 

Soon after the statute.and regulation became law, there appar- 
ently were a “number of questions * * * concerning what materials 
produced in the beneficiary developing country are to be included in 
the computation of the 35 percent criterion under * * * the Trade 
Act.” 41 Fed.Reg. 14,547 (April 6, 1976). In general, the answer giv- 


4 The plaintiff points out that the actual cost “in every instance is in excess of 50 percent” [Plaintiff's Reply Brief, p. 2], 
“more than 56% to 73%” (Brief for Plaintiff, p. 12], relying on the GSP Certificate of C Origin Form A’s in evidence. 
The defendant concedes that the statutory minimum is met. See, e.g., Brief for the United States (“Defendant’s Brief”), p. 
5, n.3. 
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en by the office of the Commissioner of Customs in its T.D. 76-100 
to those questions was as follows: 


* * * The 35 percent criterion can be satisfied entirely by the 
cost or value of materials produced in the beneficiary develop- 
ing country, the direct costs of processing operations, or, any 
combination of the two.5 


This answer is as sound today as it was then notwithstanding 
T.D. 78-398, which was an internal advice to a district director of 
Customs concerning GSP coverage of certain porcelain articles 
manufactured in Japan and decorated in Hong Kong. The reauest 
for advice was apparently premised upon a position similar to the 
plaintiff's here, namely, as stated therein, 


section 503 of the Trade Act of 1974 does not require merchan- 
dise to be a “product of” a beneficiary developing sated Caco only 
that the merchandise be an “eligible article,” imported 

from the beneficiary country and meet the 35 percent test.® 


The advice given in that instance was negative on GSP entry of the 
goods based upon reasoning initially that 19 C.F.R. § 10.176(a), cov- 
ering country-of-origin criteria, applies and then that the regula- 
tions have a basis in the statutory language. 

As already stated, the court agrees that the regulations have such 
a basis. Indeed, they track closely the language of the Tariff Act. 
Since the GSP provisions of the act are predicated upon an “eligible 
article” as opposed to a “product of”, the regulations thereunder 
have the same point of reference.’ 

The defendant argues that, “if substantial transformation is not 
required as it is with respect to questions of the country or origin 
for marking purposes, illogical results would follow,”® referring to 
19 U.S.C. § 1304, which requires every foreign article to be marked 
with the name of the country of its origin, and to 19 C.F.R. 
§ 134.1(b), which defines that place to mean 


the country of manufacture, production, or growth of any arti- 
cle of foreign o enieing the United States. Further work 
or material added to an article in another country must effect a 
substantial transformation in order to render such other coun- 
try the “country of origin” within the meaning of this part.? 


That is, the defendant further argues, it “would not be logically or 
legally consistent to allow merchandise free entry from a benefici- 


5 41 Fed.Reg. at 14,547. Accord: Genera lized System of Preferences: Direct Cost of Processing Operations; Substantial 
Tope CSD. 70-441, 15 Cust.Bull, 1675 (1970s Generation? Sor f Prefer oa lded Synthetic Rubber 
Bulk Recording 1675 (1 tem o; ences: Mo! it 
TeDoon Sees on of Processing, C.S.D. 79-63, 13 Cust.Bull. 1096 (1978). 
® Generalized System Perferences [sick Applicability of GSP to Articles Manufactured in Nonbeneficiary Country But 
Sedona Cetin #R , T.D. T8908 12 Cust.Bull 870 (1977). 
Ts dscumed in pint nr, the evidence adduced inthis case indicates thatthe gods are, in fact, the “product of” 


8 t’s Brief, p. 
© Seccaloe 19 CFA 177-200) 
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ary country when it was in fact a product of a non-beneficiary 
country.”!° 

Defendant’s argument does not apply in view of the facts of this 
case. Moreover, in Midwood Industries, Inc. v. United States, 64 
Cust.Ct. 499, C.D. 4026, 313 F.Supp. 951, appeal dismissed, 57 CCPA 
141 (1970), the court concluded that analysis of the marking re- 
quirements of section 1304(a) can include consideration of the na- 
ture of the intended, immediate recipient of a foreign article, i.e., 
whether, for example, that recipient is a producer or a consumer. 
While subsequent cases may have “diminished” the significance of 
such a producer’s-good-consumer’s-good approach to marking is- 
sues," articles of commerce can and often do differ in a tariff sense 
from one link in the chain to another. This phenomenon is clearly 
depicted in Torrington Company v. United States, 8 CIT 150, 596 
F.Supp. 1083 (1984), aff'd, 764 F.2d 1563 (Fed.Cir. 1985), another 
case centering on the Generalized System of Preferences, primarily 
the “materials produced” factor of 19 U.S.C § 2463(b\2)A). That 
factor was the focus, for, unlike this case, the direct costs of process- 
ing operations performed in the BDC within the meaning of section 
2463(b)\(2)(B) were not at least 35 percent of the appraised value of 
the merchandise in question. 

In any event, Torrington reaffirms that products from BDC’s 
must meet certain minimum content requirements in order to qual- 


ify for duty-free treatment.!* The merchandise in this case meets 
those requirements, and thereby qualified for duty-free en- 
try—without undermining non-GSP chapters of the Tariff Act of 
1930. 


II 


The defendant contends that it was not the intent of the Genera- 
lized System of Preferences to allow “pass throughs” or “those in- 
stances where a minor procedure was performed in the BDC which 
might have great value but accomplish little”, to quote from page 
11 of its brief. In this case, the defendant has conceded that the 
value added to the merchandise in Hong Kong exceeded the mini- 
mum adopted by Congress in the Trade Act of 1974, but it has 
pressed for a showing that the goods underwent substantial trans- 
formation there. 

The court has concluded that such a showing is not required as a 
matter of law in view of the facts and circumstances here, but the 


 Depelent titel 50 Se Sie en court notes in passing that, if the nature of the country of origin is of 
greater concern than that of the eligible article, and if Taiwan were that country in this case, unlike Japan, for example, 
Sows can 0 MDC Gartue the yout in question, simply not for articles of the kind herein. See, e.g., Head- 
note X(cXi) at page 3 (1980). Cy. note 2 supra. 

11 Compare, eg., Penne ate, Ass'n v. United States, 10 CIT ——, ——, 628 F.Supp. 978, 990 (1986), citing Uni- 
roya! 220, 542 F.Supp. 1026 (1982), aff'd, 702 F.2d 1022 (Fed.Cir. 1983), with Torrington Compa- 
ny Vv. United States, 164 Fr Pod 1563, 1571 (Fed.Cir. 1985), and Ferrostaal Metals Corp. v. United States, 11 CIT ——, ——, 664 
F.Supp. 535, 541 (1987). 

12 See, e.g., 764 F.2d at 1565, citing H.Rep. No. 571, 93rd Cong., 1st Sess. 86-87 (1973), for a discussion of the rationale be- 
hind the content requirements. 

caves only. in “Raeain Gia ihe celiteiessolnleaie, but, under the act, the President is authorized to terminate 
GSP treatment. For example, in his Proclamation 5805 of April 29, 1988, the President deleted both Taiwan and Hong 
Kong from the list of BDC’s See 53 Fed.Reg. 15,785, 15,786 (May 4, 1988). 
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plaintiff did present evidence in support of its secondary position 
that the goods were substantially transformed in Hong Kong. At 
trial, its president testified, and both a blank and a finished ele- 
phant & ring vase, as well as a blank plaque and a photograph of 
two painted and framed plaques, were received in evidence. 

That evidence satisfies the definition of substantial transforma- 
tion set forth, for example, in Torrington, to wit, “a substantial 
transformation occurs when an article emerges from a manufactur- 
ing process with a name, character, or use which differs from those 
of the original material subjected to the process.” 764 F.2d at 1568, 
citing Texas Instruments, Inc. v. United States, 681 F.2d 778, 782 
(CCPA 1982), and Anheuser-Busch Brewing Ass’n v. United States, 
207 U.S. 556 (1908). 

The defendant argues that this definition is not satisfied here be- 
cause the merchandise is not the result of a manufacturing process 
in Hong Kong and did not acquire a new name, character or use 
there. See, e.g., Defendant’s Brief, pp. 16-17. The government relies 
on Hartranft v. Wiegmann, 121 U.S. 609 (1887), where the issue was 
whether cleaning and grinding off outer layers of seashells amount- 
ed to “manufacture”. The Court held that the process did not, upon 
the following rationale: 


* * * They were still shells. They had not been manufactured 
into a new and different article, having a distinctive name, 
character or use from that of a shell. The application of labor to 
an article, either. by hand or by mechanism, does not make the 
article necessarily a manufactured article, within the meaning 
of that term as used in the tariff laws. 121 U.S. at 615. 


In Anheuser-Busch, a case involving corks for beer bottles, the 
Court added that “[mJjanufacture implies a change, but every 
change is not manufacture, and yet every change in an article is the 
result of treatment, labor, and manipulation.” 207 U.S. at 562. 

This definition of manufacture remains the starting point for 
resolving substantial-transformation issues. See, eg. Ferrostaal 
Metals Corp. v. United States, 11 CIT——,——, 664 F.Supp. 535, 537 
(1987), where the court also stated: 


* * * The question, therefore, is whether operations performed 
——_ in the country of exportation are of such a substan- 
tial nature to justify the conclusion that the resulting product 


is a manufacture of that country. 


In that action, cold-rolled sheet steel from Japan was annealed and 
dipped in molten zinc per a process known as continuous hot-dip 
galvanizing and performed in New Zealand. The court concluded 
that the process. substantially transformed the steel. 

In this case, plaintiff's witness explained that, at the Wah Tung 
China Co. in Hong Kong, the blank porcelain pieces were decorated 
with desired oriental designs and scenes through painting and fir- 
ing, which steps were repeated to provide surface relief and a multi- 
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dimensional effect to the depictions. The result of this process, as 
exhibited by plaintiff's elephant & ring vase, is a reminder that the 
name “China” has been synonymous in English with fine porce- 
lainware. More importantly, the court finds that exhibit (plaintiffs 
No. 1) to reveal a substantial transformation of character from that 
of the blank, plaintiff's exhibit 2. Defendant’s counsel contended at 
trial that a vase is a vase is a vase, but, at best, this play on words 
is true for name only, as the character (and thus the use") of the 
two objects in that category before the court are substantially dif- 
ferent as a result of the applications of labor and materials in Hong 
Kong. 

The import of that input is just as patent when the blank porce- 
lain slab from Taiwan (plaintiff's exhibit 4) is contrasted with the 
subsequent Hong Kong artwork evident in plaintiffs exhibit 3. The 
transformation caused by the painted scenes is all but complete 
and the equal of that which results when an artist completely su- 
perimposes his or her vision on an otherwise artless medium. Con- 
sidering plaintiff's exhibit 4 vis-a-vis exhibit 3, the court finds a sub- 
stantial transformation of both character and use. While plaque is 
the word used in referring to both exhibits in the record, that choice 
of nomenclature is the equivalent of calling a painting a canvas, to 
refer to another, analogous medium for such artistic expression. 

With the presentation of its four exhibits and testimony, the 
plaintiff would have the court reach similar findings of substantial 
transformations of the other goods imported. However, after careful 
consideration of the record, the court can only conclude that such 
phenomena, while inferred, are not sufficiently proven. That is, for 
reasons best known to the plaintiff, which has the burdens of proof 
and of persuasion, no exhibits of the remaining articles have been 
proferred—despite repeated objections by defendant’s counsel, e.g.: 


In a case such as this, where the question is whether or not 
they have been substantially transformed, it is important we 
have before us exactly what came in so that the court can see 
whether or not it has been substantially transformed.'® 


Indeed, plaintiffs president himself testified that “[yJou just know 
after * * * handling things and looking at things.” Tr. at 20. There- 
after, in attempting to describe the remaining articles, the witness 
testified that their decorations were “entirely different * * * [ijn de- 
sign and color. What is portrayed on them is entirely different.” Id. 
at 40. Clearly then, this is not like the case involving galvanized 
sheet steel, for example, where the presence in court of that mer- 


14 Clearly, the Hong Kong product is so superior in appearance as to alter not only its use but ne For example, 
while aesthetics is an individual affair, it is safe to say that flowers would not necessarily enhance the appeal of the fin- 
ished vase, but they would enhance any such appeal on the part of the blank. 

In arguing its position on the GSP, the defendant conceived that 

an inexpensive, white vase could leave T: even ai ve ale mazeey and be cunt to Hong Neng nee eae 
swoosh could be painted on it. Because of the cost oi cost of the vase, the product could easily 
meet the 35% requirement but with no great ae BDC, oe Bret at 11. 
Suffice it to state that this is not the case here, and marking the goods as products of Hong Kong was not errant in view of 
the evidence, at hand. 
18 The record indicates 90-95 percent exterior surface coverage. See, e.g., Tr. at 21. 
16 Ty. at 16-17. See id. at 27-28. 
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chandise was-not necessary. Here, the nature of the claimed sub- 
stantial transformation of the other goods requires better evidence 
than adduced for affirmative findings thereof. 


CoNCLUSION 


Of course, as discussed above, the plaintiff relies primarily on de- 
fendant’s concession of fact regarding the value added to the goods 
in Hong Kong, and the plaintiff has persuaded the court that all the 
porcelainware was thus entitled to duty-free entry under the Gener- 
alized System of Preferences. 

Judgment will enter accordingly. 


(Slip Op. 88-72) 
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MEMORANDUM OPINION 


CarMAN, Judge: Plaintiffs commenced this action seeking an order 
invalidating and vacating the determination of the United States 
International Trade Commission [ITC or Commission] in 50 Fed. 
Reg. 43613 (October 28, 1985) [Dismissal of Request]: The ITC dis- 
missed plaintiffs’ request for review and modification or revocation 
of a 12-year old finding of dumping against stainless steel plate 
from Sweden. 

This action concerns in part the novel question of what standard 
governs a determination of whether changed circumstances are 
“sufficient” to commence a review investigation of an affirmative 
injury determination under section 751(b) of the Tariff Act of 1930, 
as amended, 19 U.S.C. § 1675(b) (1982) and 19 C.F.R. § 207.45(b)(2) 
(1985) of the ITC’s regulations. 
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Plaintiffs allege that the ITC applied too stringent a standard in 
determining whether the changed circumstances were sufficient to 
warrant review. They contend the ITC should have applied the 
“reasonable indication” standard governing a preliminary injury 
determination pursuant to section 733(a) of the Tariff Act of 1930, 
as amended, 19 U.S.C. § 1673b(a) (1982). Plaintiffs further urge that 
the ITC’s conclusions regarding the specific circumstances alleged 
to be sufficient to warrant review lack a rational basis in fact and 
were not based on adequate procedures. In short, plaintiffs contend 
the ITC determination is “arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law” within the meaning 
of section 516A(b)(1)(A) of the Tariff Act of 1930; as amended, 19 
U.S.C. § 1516a(bX(1)(A) (1982). 

For the reasons that follow, the Court finds that the standard ap- 
plicable in a preliminary injury determination under § 1673b(a) is 
different from the standard governing a determination of changed 
circumstances sufficient to warrant review of an affirmative injury 
determination. It is not without significance that in the former, 
there has been no agency determination whatsoever; whereas in the 
latter, there has been an affirmative determination of injury. Al- 
though the agency determinations appear in both situations must 
have a reasonable and rational basis in fact and to be designed to 
enable the agency to “weed out” those cases clearly without merit, 
the statutory mandates requiring action in the proceedings are 
somewhat different.? The Court further finds the agency properly 
applied the governing standard, and its conclusions regarding 


1 Pursuant to Rules 7, 56, and 56.1 of the Rules of this Court, plaintiffs have moved for summary judgment and judgment 
upon the agency record. Rule 56 sets forth the procedures governing a motion for summary judgment. Plaintiffs appear to 


The practice comment of Rule 56.1 provides that “[a]n action in which the determination of the court is to be made 
upon the basis of a record made before an agency shall be submitted for determination pursuant to 
court otherwise directs.” Both the scheduling order of the Court dated January 30, 1986 and the minutes of a 
conference held on the same day between the Court and the parties in this case indicate that plaintiffs would submit a rule 
56.1 motion for judgment on the agency record. During the conference, all of the parties agreed that the i 
er plaintiffs’ allegation that certain materials were improperly a at the administrative level. i 
agreed that the materials themselves would not constitute a part of the administrative record considered by 
Thus, the Court determines that plaintiffs’ application including their challenge of the ITC’s refusal to accept additional 
materials shall be treated as a motion for judgment on the agency record. 
? In a preliminary, injury determination, the ITC must determine whether or not there is a reasonable indication of 
injury: 
Except in the case of a petition dismissed by the administering authority under section serene 8 ae this title, the 
Commission, within 45 days after the date on which a petition is filed under section 1673a(b) of itle or on which 
it receives notice from the administering authority of an investigation commenced under section erdai0) of this a 
shall make a determination, based upon the best information available to it at the time of the determination, 
whether there is a reasonable indication that— 


(1) an industry in the United States— 
(A) is materially injured, or 
(B) is threatened with material injury, 01 
(2) the establishment of an industry in the "United States is materially retarded, 


reason of imports of the merchandise which is the subject of the investigation by the administering authority. If 
t determination is negative, the investigation shall be terminated. 


19 U: 4 C.A. § 1673b(a) (1980 & Supp. 1988) (emphasis supplied). The petition filed pursuant to this subsection must contain 
allegations of the requisite elements for the imposition of duties and be accompanied by supporting information reasonably 
available to the petitioner: 
An antidumping proceeding shal commenced whenever an interested party oes ~ 

@®), or (F) of section T1677) of this tle files a petition with the administering authori 

which alleges the elements necessary for the ale to the of the duty imposed ye — 1 

accom) by information reasonably availab! the petitioner supporting th: 

ame! at such time, and upon such conditions, as the administering authority =a the Commi 


19 U.S.C.A, § 1673a(bX(1) (1980 & Supp. 1988). With a review of an Steciask misasdtmaohtih tiaeaaos tennis 
mation concerning, or the request for review must show “changed circumstances” sufficient to warrant review of the deter- 
mination. After the investigation is commenced, the party seeking revocation bears the burden of persuasion with respect to 
the issue of changed circumstances sufficient to warrant revocation. See 19 U.S.C. § 1675(bX(1). 
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changed circumstances sufficient to warrant review were reasona- 
ble and supported by a rational basis in fact. Lastly, the Court finds 
the ITC’s application of its own regulations to prohibit the submis- 
sion of a reply brief that was untimely filed was a reasonable proce- 
dure consistent with the agency’s discretion to fashion its own rules 
of procedure and comported with due process. 


FAcTUAL BACKGROUND 


The facts of this case date back to 1973 when the Treasury De- 
partment made a finding of dumping against stainless steel plate 
from Sweden, T.D. 73-157, and published notice of this finding in 38 
Fed. Reg. 15079 (June 8, 1973). The finding was based in part on a 
determination by the United States Tariff Commission “that an in- 
dustry in the United States is being injured by reason of the impor- 
tation of stainless steel plate from Sweden being sold at less than 
fair value.” Stainless Steel Plate From Sweden, Inv. No. 
AA1921-114, TC Pub. 573, at 1-2 (May, 1973) [1973 Determination]. 

On July 8, 1985, 12 years after issuance of the antidumping duty 
order, the ITC received a request to review that injury determina- 
tion. The request was filed on behalf of Avesta AB, the sole Swedish 
producer and exporter of stainless steel plate and its affiliated com- 
pany, Avesta Stainless, Inc., A U.S. producer of stainless steel plate 
[collectively referred to as Avesta]. Avesta asked the ITC to com- 
mence a review for the purpose of determining whether a United 
States industry would be materially injured or threatened with ma- 
terial injury if the 1973 dumping finding were modified or revoked. 
In its request, Avesta alleged the existence-of certain changed cir- 
cumstances believed to be “sufficient” to warrant review of the 
1973 injury determination. See List No. 1 of the Administrative 
Record, Pub. Doc. 1, Avesta AB v. United States (No. 85-10-01497) 
[Pub. Doc.]. 

In accordance with 19 C.F.R. § 207.45(b)(2) of the agency’s regula- 
tions, the ITC issued notice of the filing of the petition and request- 
ed public comments regarding Avesta’s request for review. See 50 
Fed. Reg. 31056 (July 31, 1985). The notice provided that “[aJll com- 
ments must be filed no later than 30 days after the date of publica- 
tion of this notice in the Federal Register.” Jd. Therefore, all com- 
ments had to be filed no later than August 30, 1985. The ITC specif- 
ically requested comments about the following changed 
circumstances alleged to be sufficient to warrant a review 
investigation: 


(1) Imports of Swedish plate into the United States are commer- 
cially insignificant and statistically de minimis, representing 
less than one percent of apparent U.S. consumption of plate in 
every year but one since 1976; (2) The number of companies 
producing stainless steel plate in Sweden has fallen from four 
producers with four mills in 1972 to one producer with two 
mills in 1985; (3) In 1976, a predecessor of Sweden’s sole re- 
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maining producer of stainless steel plate acquired Borg Warner 
Corporation’s Ingersoll Division mill at New Castle, IN, and by 
1984 this mill’s share of apparent U.S. consumption of stainless 
steel plate had greatly increased; and (4) In 1972, Sweden and 
the European Community (EC) entered into a bilateral trade 
agreement which allowed Swedish plate duty-free entry into 
the EC; today, Swedish exports to the EC are almost 20 times 
the quantity exported to the United States. 


Dismissal of Request, 50 Fed. Reg. at 43613-14. 

On August 30, 1985, the deadline for filing comments, the ITC re- 
ceived a memorandum in opposition to the request for review from 
the defendant-intervenors, Allegheny Ludlum Steel Corporation, 
Armco Inc., LTV Steel Company, Jessop Steel Corporation, Wash- 
ington Steel Corporation, and the United Steelworkers of America, 
AFL/CIO-CLC. See Pub. Doc. 6. The intervenors contended that a 
review investigation was not warranted because none of the circum- 
stances alleged in the petition constituted a change in those factors 
underlying the 1973 injury determination. 

On September 5, 1985, six days after the expiration of the 30-day 
comment period, Avesta submitted a reply to the intervenors’ mem- 
orandum in opposition to the request for review. Plaintiffs sought to 
rebut certain alleged facts contained in the domestic industry’s re- 
sponse. The reply was not accepted for filing and was returned to 
Avesta as untimely. 

On September 30, 1985, the ITC extended the administrative 
deadline for action on the petition. After considering the request for 
review and all responses to the petition, a majority of the ITC*® ruled 
that the petition did not show changed circumstances sufficient to 
warrant a review of the 1973 injury determination regarding stain- 
less steel plate from Sweden. See Dismissal of Request, 50 Fed. Reg. 
at 43613-14. 

Plaintiffs contend the ITC erred in dismissing Avesta’s request 
for a review investigation. There is no dispute that the Court must 
hold unlawful this determination if found to be “arbitrary, capri- 
cious, an abuse of discretion, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)\(1)(A). This standard is understood to com- 
prise the following principles: 


The scope of review under the “arbitrary and capricious” stan- 
dard is narrow and a court is not to substitute its judgment for 
that of the agency. Nevertheless, the agency must examine the 
relevant data and articulate a satisfactory explanation for its 
action including a “rational connection between the facts found 
and the choice made.” Burlington Truck Lines, Inc. v. United 
States, 371 U.S. 156, 168 (1962). In reviewing that explanation, 
we must “consider whether the decision was based on a consid- 
eration of the relevant factors and whether there has been a 
clear error of judgment.” Bowman Transportation, Inc. v. Ar- 
3 The vote was 3-2 against initiation of a review investigation. Chairwoman Stern and Vice Chairwoman Liebler did not 
concur with the statement of reasons contained in the notice. 
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kansas-Best Freight System, Inc., supra, at 285; Citizens to Pre- 
serve Overton Park.v. Volpe, supra, at 416. Normally, an agency 
rule would be arbitrary and capricious if the agency has relied 
on factors which Congress has not intended it to consider, en- 
tirely failed to consider an i ge sheen aspect of the problem, of- 
fered an explanation for its decision that runs counter to the 
evidence before the agency, or is so implausible that it could 
not be ascribed to a difference in view or the product of agency 
expertise. 


Motor Vehicle Mfrs. Ass’n State Farm Mut., 463 U.S. 29, 43 (1982). 
Thus, ITC action is not arbitrary and capricious as long as there is a 
rational basis in fact for the determination, and the decision is not 
contrary to law. Suwannee S.S. Co. v. United States, 79 Cust. Ct. 19, 
23-24, C.D. 4708, 435 F.Supp. 389, 392 (1977). See also S. Rep. No. 
249, 96th Cong., 1st Sess. 252, reprinted in 1979 U.S. Code Cong. & 
Admin. News 381, 638. 


DISCUSSION 


I. The Legal Standard 


The principal issue in this case concerns the standard governing a 
determination under 19'U.S.C. § 1675(b)(1) of whether changed cir- 
cumstances are sufficient to warrant a review investigation of an af- 
firmative injury determination in an antidumping investigation.‘ 
This section provides in pertinent part as follows: 


Whenever the “*:*.* Commission receives information con- 
cerning, or a request for the review of * * * an affirmative de- 
termination made. under section * * * 1671d(b) * * * 1673d(b) 
* * * of this title, which shows changed circumstances sufficient 
to warrant a review of such determination, it shall conduct 
such a review after publishing notice of the review in the Fed- 
eral Register * * *. During an investigation by the Commission, 
the party seeking revocation of an antidumping order shall 
have the burden of persuasion with respect to whether there 
are changed circumstances sufficient to warrant revocation of 
the antidumping order. 


19 U.S.C.A. § 1675(b)(1) (1980 & Supp. 1985). 

Avesta alleges the ITC made an obvious error of law by deciding 
the ultimate issues during the earliest stage of the proceedings, that 
is, at the preliminary changed circumstances stage. In the plain- 
tiffs’ view, the only question before the ITC at this stage was wheth- 
er the.changed circumstances alleged in the petition were “suffi- 
cient” to warrant review. The defendant urges that Congress has 
left the determination of changed circumstances sufficient to war- 
rant a review investigation to the Commission’s discretion for deter- 
mination on a case-by-case basis. 
ve Aithough this case concerns a review of an injury determination in an antidumping investigation, the Court deems the 


of this case to be equally applicable in a review of an injury determination in a countervailing duty investigation 
pursuant to 19 U.S.C. $1e71ab) 
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In discerning the standard applicable in a preliminary- changed 
circumstances determination, it is necessary to review the regulato- 
ry framework from which § 1675(b\1} has evolved. Prior to 1979, 
antidumping duties were imposed pursuant to the Antidumping Act 
of 1921, 19 U.S.C. § 160 (1921), repealed by the Trade Agreements 
Act of 1979, Pub. L. 96-39, § 107, 93 Stat. 144, 193. In 1954, the au- 
thority to investigate injury was bestowed upon the United States 
Tariff Commission (Tariff Commission) (predecessor title of the 
ITC). See Customs Simplification Act of 1954, Pub. L. 83-768, § 301, 
68 Stat. 1136, 1138 (1954). 

Although the Antidumping Act of 1921 did not address the issue 
of review investigations, the Tariff Commission and the ITC periodi- 
cally reviewed existing injury determinations. See, eg., Primary 
Lead Metal From Australia and Canada, Inv. Nos. AA 
1921-134A-135A, USITC Pub. 772 (April, 1976); Northern Bleached 
Hardwood Kraft Pulp From Canada, Inv. No. AA 1921-105A, TC 
Pub. 687 (September, 1974). In 1977, the Commission codified this 
practice: 


(c) Institution of investigation. The Commission may institute 
an investigation for the purposes of § 207.5(a) upon receipt of 
an application from an interested person, upon its own motion, 
or upon receipt from the Secretary of the Treasury of appropri- 
ate advice concerning an application from an interested person 
specifying the changed circumstances forming the basis for re- 
view, except that, in the absence of good cause being shown, no 
investigation for the purpose of § 207.5(a) shall be made unless 
2 years have elapsed since the publication of the finding of 
retary of the Treasury. The Commission 
shall publish notice of the institution of an investigation in the 
Federal Register. 


19 C.F.R. § 207.5(c) (1978). 

In 1979, Congress enacted the Trade Agreements Act of 1979 to 
implement the results of the Tokyo Round of Multilateral Trade 
Negotiations. Congress added subtitle B of title VII of the Tariff Act 
of 1930 and repealed the Antidumping Act of 1921. Congress speci- 
fied that at least once during each 12-month period beginning on 
the anniversary date of publication of an antidumping order, the 
administering authority shall review and determine the amount of 
any antidumping duty. See 19 U.S.C. § 1675(a)(1\(B) (1980). At the 
same time, Congress gave the ITC express authority to review an in- 
jury determination upon receipt of a request that shows changed 
circumstances sufficient to warrant review. See 19 U.S.C. 
§ 1675(b\(1). The language of this provision makes clear that Con- 
gress intended the review process to be undertaken on a case-by- 
case basis, that is, upon a showing of changed circumstances suffi- 
cient to warrant a review. See also S. Rep. No. 249, 96th Cong., Ist 
Sess. 80, reprinted in 1979 U.S. Code & Admin. News 381, 466. 


ro by the 
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Between 1980 and 1984, the ITC considered the institution of re- 
view investigations on several occasions. See, e.g., Birch Three-Ply 
Door Skins From Japan, Inv. No. 751-TA-6, USITC Pub. 1271 (July, 
1982); Salmon Gill Fish Netting of Manmade Fibers From Japan, 
Inv. No. 751-TA-5, USITC Pub. 1234 (March, 1982). Thus, when 
Congress considered amendments to § 751 in the Trade and Tariff 
Act of 1984, Pub. L. 98-573, 98 Stat. 2948 (1984), there was suffi- 
cient precedent from which to draw. Despite significant and de- 
tailed amendments to § 751, Congress chose to leave this aspect of 
ITC practice intact. In the Court’s view, this is persuasive evidence 
of congressional approval of a case-by-case approach to requests for 
review. 

Arguing that the term “sufficient” in § 1675(b)(1) is analogous to 
the like term in the Agreement on Implementation of Article VI of 
the General Agreement on Tariffs and Trade, opened for signature, 
April 12, 1979, 31 U.S.T. 4919, T.I.A.S. No. 9650 (entered into force 
Jan. 1, 1980) [Antidumping Code], plaintiffs contend: “i]t is crystal 
clear that Congress intended to make the standard for initiating a 
review investigation analogous to the standard used in deciding 
whether to initiate an antidumping investigation.” Motion for Sum- 
mary Judgment and Judgment Upon an Agency Record at 22, Aves- 
ta AB v. United States (No. 85-10-01497) [Motion for Judgment on 
the Agency Record]. In other words, plaintiffs urge the ITC should 
apply the § 1673b(a) “reasonable indication” or “mere possibility” 
standard for preliminary injury determinations that has been eluci- 
dated in several decisions of this Court. See, e.g., Armstrong Rubber 
Co. v. United States, 9 CIT 403, 614 F. Supp. 1252 (1985); American 
Grape Growers Alliance v. United States, 9 CIT 396, 615 F. Supp. 
603 (1985); Republic Steel Corp. v. United States, 8 CIT 29, 591 F. 
Supp. 640 (1984), reh’g denied, 9 CIT 100 (1985). In the Republic 
Steel decision, this Court required an affirmative preliminary injury 
determination whenever the information accompanying the petition 
raised the mere possibility of injury. 8 CIT at 40, 591 F. Supp. at 
650. The Court further held that the ITC was precluded from weigh- 
ing conflicting evidence. 8 CIT at 40, 591 F. Supp. at 650. 

Plaintiffs’ attempt to draw an analogy between a preliminary in- 
jury determination and a perliminary changed circumstance deter- 
mination, however, disregards the “best source of congressional in- 
tent, the statute. * * *.” American Lamb Co. v. United States, 785 
F.2d 994, 1002 (Fed. Cir. 1986). The language of § 1673(b)(a) provides 
for a determination of whether there is a “reasonable indication” of 
injury, language that is conspicuously absent from § 1675(b). Had 
Congress intended the application of an analogous standard, Con- 
gress would have chosen similar language, i.e., “reasonable indica- 
tion,” to signify that intent. If Congress had intended earlier ITC in- 
jury determinations to be readily reviewable, Congress could have 
mandated periodic reviews as it had directed under § 1675(a). In- 
deed, Congress could have mandated review upon the mere receipt 
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of a request for review. Instead, Congress carefully limited the 
availability of § 1675(b) investigations. Congress chose to establish a 
screening procedure whereby the ITC would test the sufficiency of 
the allegations and require review only upon a showing of changed 
circumstances sufficient to warrant review. Furthermore, even if 
Congress had intended the application of an analogous standard, 
the United States Court of Appeals for the Federal Circuit has cate- 
gorically rejected the Republic Steel mere possibility standard and 
its prohibition against considering all of the evidence. See American 
Lamb, 785 F.2d at 994. The American Lamb court validated ITC 
consideration of all evidence in a preliminary investigation includ- 
ing contrary evidence. The Court of Appeals rejected use of a mere 
possibility standard and affirmed the ITC’s longstanding interpreta- 
tion of “reasonable indication.” Jd. at 1001. The Court further indi- 
cated that the agency could not fulfill its limited purpose of “weed- 
ing out” those cases clearly without merit if the agency were re- 
quired to proceed to a final determination whenever there might be 
a mere possibility of injury. Jd. at 1002. 

Even though consideration of a request for review is a prelimi- 
nary proceeding, the ITC is not bound by analogy to apply the stan- 
dard of § 1673(bXa) for a preliminary injury determination. As the 
American Lamb Court recognized, the different stages in an an- 
tidumping proceeding are independent and have a separate and dis- 
tinct focus. 785 F.2d at 1002. Grouping the standards applicable to 
different stages will not convert the standard that is appropriate for 
one stage into the standard that is applicable to another stage. Id. 

Furthermore, due to the inherent nature of the preliminary 
changed circumstance determination, it is reasonable for the ITC to 
treat these proceedings as different from those in a preliminary in- 
jury determination. The two proceedings are fundamentally differ- 
ent. The former type of proceeding is designed to ascertain whether 
injury from alleged dumping may be occurring. Conversely, a re- 
quest for review of an affirmative injury determination and the re- 
sultant review investigation are premised upon an underlying find- 
ing of injury from dumping or subsidization which is entitled to def- 
erence and should not be disturbed lightly. See Royal Business 
Machines, Inc. v. United States, 1 CIT 80, 87 n.18, 507 F. Supp. 
1007, 1014'n.18 (1980), aff'd, 669 F.2d 692 (CCPA 1982) (“The very 
strict controls on administrative review of prior determinations, 
found in 19 U.S.C. § 1675(b), are another good indication that Con- 
gress did not want these determinations to remain in a state of 
flux”). Indeed, the ITC must presume that dumping or subsidization 
is continuing to occur. Matsushita Elec. Indus. Co., Ltd. v. United 
States, 6 CIT 25, 27, 569 F. Supp. 853, 856 (1983), rev’d on other 
grounds, 750 F.2d 927 (Fed. Cir. 1984). Thus, unlike the preliminary 
injury determination, a review investigation does not begin on a 
“clean slate.” Matsushita, 750 F.2d at 932. See also H.R. Conf. Rep. 
No. 1156, 98th Cong., 2d Sess. 182, reprinted in 1984 U.S. Code 
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Cong. & Admin. News 5220, 5299 (“‘a section 751 review does not be- 
gin from an entirely neutral starting point”). 

Plaintiffs argue, however, that Matsushita provides that “[a] deci- 
sion to undertake review is a threshold decision which merely sets 
the review proceedings in motion and has no bearing on the mer- 
its.” Reply Brief in Support of Plaintiffs’ Motion for Summary Judg- 
ment and Judgment Upon an Agency Record at 9, Avesta AB v. 
United States (No. 85-10-01497) (citing Matsushita, 750 F.2d at 932) 
(emphasis omitted). In the plaintiffs’ view, Matsushita stands for 
the proposition that only in a full review investigation must the ITC 
be persuaded that an existing order can be revoked without mate- 
rial injury to the domestic industry. 

The Matsushita decision involved an appeal by the United States 
and a domestic manufacturer of television receivers of a ruling of 
this Court which reversed the determination of the ITC not to modi- 
fy or revoke an antidumping duty order. Appellees, Japanese ex- 
porters of the subject merchandise, argued that once the ITC found 
changed circumstances sufficient to warrant review, it was required 
to conduct a review in the same neutral manner as applied in an 
original investigation. The Court of Appeals rejected the view that a 
decision to undertake a review creates an inference that the order 
is no longer necessary. The Court ruled that the decision to under- 
take a review is a threshold decision which merely sets the review 
proceedings in motion. Matsushita, 750 F.2d at 932. 

Nevertheless, while: the decision to undertake a review is a 
threshold question, this decision, pursuant to statute and regula- 
tions, may be made only when it reasonably appears that positive 
evidence adduced by the petitioner together with other evidence 
gathered by the Commission leads the ITC to believe that there are 
changed circumstances sufficient to warrant review. In making its 
determination, the ITC must be permitted to weigh conflicting evi- 
dence because “if [the ITC] were required to disregard all evidence 
tending to disprove the allegations in a petition, there would be nei- 
ther reason nor incentive for parties other than petitioners to 
present their views.” American Lamb, 785 F.2d at 1003. Because 
§ 1675(b) provides that a review shall be undertaken by the ITC up- 
on receipt of a request for review that shows changed circumstances 
sufficient to warrant review, the party seeking revocation bears the 
initial burden of showing the existence of such circumstances.’ The 
party need not establish that the crucial factors that lead to the 
ITC’s affirmative injury determination no longer exist since the ap- 
plication of such a burden would eliminate the need for a review in- 
vestigation once the decision to undertake one has been made. See 
Matsushita, 750 F.2d at 932 (“The evidence submitted in support [of 


5 This is consistent with the international obligation to “review the need for the continued imposition of the duty, where 
warranted * * * if any interested party so requests and submits positive information substantiating the need for review.” 
Antidumping Code, supra, art. 9, para. 2. The Antidumping Code recognizes that while antidumping duties ‘shall remain in 
force only as long as * * * necessary to counteract dumping which i r ering: injury [,]” such duties shall continue to be 
imposed until the need for review has been established. See id. para 1 
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a request for review] may or may not be persuasive on the issue of 
revocation.” 


II. The Alleged Circumstances 
A. The Purchase of the New Castle Plant 


In their request for review, petitioners alleged that the 1976 pur- 
chase of the Ingersoll Division of the Borg Warner Corporation, a 
manufacturer of plate located in New Castle, Indiana, constituted a 
changed circumstance sufficient to warrant review. The petitioners 
presented an econometric study which allegedly demonstrated that 
the variable representing the acquisition was statistically signifi- 
cant in explaining the behavior of U.S. imports of Swedish stainless 
steel plate. The majority’ rejected the petitioner’s allegation ex- 
plaining as follows: 


Nevertheless, the level of stainless steel plate imports from 
Sweden has not decreased since that purchase, and there was a 
notable increase from 1983 to 1984. Petitioners have not shown 
how the purchase of the domestic mill has affected the quantity 
of imports of Swedish stainless steel plate and, in fact, the only 
impact that the petition alleges is that there will be a change in 
= types of stainless steel plate that will be imported in the 
uture. 


50 Fed. Reg. at 43614 (emphasis added). 

Plaintiffs dispute the assertion that they failed to show how the 
purchase of the domestic mill has affected the quantity of imports 
of Swedish stainless steel plate. Plaintiffs contend the econometric 
study presented by them in their request for review demonstrates 
an inverse relationship between the acquisition and the quantity of 


imports. 

The Court has reviewed the record presented for review and finds 
the agency had a rational basis in fact for its conclusion that plain- 
tiffs failed to show how the 1976 acquisition has affected the quanti- 
ty of Swedish stainless steel imports. Despite the 1976 acquisition, 
imports from Sweden increased between 1983 and 1984. Pub. Doc. 1 
at 35. It is therefore not surprising that the ITC chose not to rely 
upon the econometric study. In any event, the ITC is not required to 
address every argument made by a party. See British Steel Corp. v. 
United States, 8 CIT 86, 98, 593 F. Supp. 405, 414 (1984); Pasco Ter- 
minals, Inc. v. United States, 83 Cust. Ct. 65, 85-86 C.D. 4823, 477 F. 
Supp. 201, 218-19 (1979), aff'd, 634 F.2d 610 (CCPA 1980). Further- 


6 By an order dated July 6, 1987, the Court granted 
the Court of a decision rendered in 
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more, whether or not the study was reliable, it appears Avesta did 
not argue that the study indicated that shipments from the New 
Castle mill have affected U.S. imports of Swedish stainless steel 
plate. Instead, Avesta presented the study to forecast that imports 
will decline in the future. Pub. Doc. 1 at 83 (“The econometric mod- 
els predict that imports from Sweden will not exceed one percent of 
apparent U.S. consumption in 1985, 1986 or 1987”). 

Plaintiffs further contend the majority failed to take into account 
two relevant principles of economics. The first principle asserted as 
applicable is that the structure of a market is “affected by mergers, 
acquisitions, and other legal transformations through which two or 
more formerly independent firms come under common control.” See 
Motion for Judgment Upon the Agency Record, supra, at 27 (quot- 
ing F.M. Scherer, Industrial Market Structure and Econonic Perfor- 
mance 103 (1970)). The second relevant principle is actually a tenet 
of international economics that “exporting and direct investment 
often are alternative strategies for [participating in a foreign mar- 
ket].” Motion for Judgment Upon the Agency Record, supra, at 27 
(quoting R, Caves & R. Jones, World Trade and Payments: An Intro- 
duction 489 (1973) (emphasis added)). Plaintiffs urge that the acqui- 
sition is a clear indication that Avesta is deemphasizing exports 
from Sweden and instead relying upon direct investment to supply 
the domestic market. 

As previously discussed, a request for review of an affirmative in- 
jury determination is premised on an underlying finding of dump- 
ing, and therefore does not begin on a “clean slate.” Matsushita, 
750 F.2d at 932. Absent changed circumstances sufficient to war- 
rant review, the outstanding antidumping order should not be dis- 
turbed. Congress intended the review process to be available on a 
limited basis, i.e, only when the evidence shows changed circum- 
stances such that it reasonably appears that the domestic industry 
will not be injured if the antidumping duty order is modified or 
revoked. 

Thus, while plaintiffs urge the application of generally recognized 
principles of economics to support their position, these principles 
cannot serve as a substitute for a clear manifestation of contrary 
legislative intent. The language of § 1675(b) makes clear that Con- 
gress did not intend that an outstanding antidumping duty order 
would be modified or revoked on conjecture that a general principle 
of economics is applicable. Nor did Congress intend that these prin- 
ciples would be applied in disregard of clear and convincing contra- 
ry evidence. 

Based upon the evidence in the record of this case, it can hardly 
be said that Avesta is clearly deemphasizing exports and pursuing 
the alternative strategy of direct investment. Total imports from 
Sweden and imports from Sweden as a percentage of apparent U.S. 
consumption were greater in 1978, 1979, and 1984 than they were 
during the first full year after the acquisition. Pub. Doc. 1 at 35. 
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Furthermore, rather than following a decreasing trend, imports 
from Sweden have fluctuated since the 1976 acquisition. The Court 
therefore holds that the ITC’s conclusion that the 1976 acquisition 
did not constitute a changed circumstance sufficient to warrant re- 
view was reasonable and had a rational basis in fact. 


B. De Minimus Quantity of Imports 


In their request for review, petitioners argued that imports of 
Swedish plate have decreased in both absolute and relative terms 
and that only de minimus quantities are being imported from Swe- 
den. Pub. Doc. 1 at 34-37. They urged that imports have represent- 
ed less than one percent of apparent U.S. consumption of plate in 
every year but one since 1976. In its determination, however, the 
ITC concluded that this allegation was insufficient to warrant insti- 
tution of a review investigation: 


It is true that imports of Swedish plate declined sharply in 
1974, the year after imposition of the antidumping order. Al- 
though fluctuating from year to year, imports of Swedish plate 
have remained relatively constant since then although in- 
creases are apparent in 1984. We note that in addition to an- 
foe duty, imports of stainless steel plate from Sweden 
have n subject to quotas and additional duties during por- 
tions of the intervening years. The level of imports, while clear- 


ly a change from the situation at the time of our 1973 determi- 
nation, is not sufficient here. The petitioners have offered no 
persuasive reason why the current level of Swedish plate im- 
ports in [sic] the result of anything other than import relief. 


50 Fed. Reg. at 43614. 

Plaintiffs argue that the decrease in imports from Sweden is not 
a result of import relief but is a result of the other alleged changed 
circumstances, particularly the acquisition of the New Castle steel 
mill by a predecessor of Avesta. Plaintiffs assert that from 1976 (the 
year in which the New Castle mill was acquired) through 1984, av- 
erage annual imports have been 940 net tons. This level; plaintiffs 
contend, is less than 60% of the average level in the two years im- 
mediately preceding the acquisition. Plaintiffs further dispute the 
ITC’s conclusion that imports of Swedish plate have remained rela- 
tively constant since the imposition of the antidumping duty order. 

In considering this allegation, the Court is mindful of the stan- 
dard that must govern this review. The determination must be up- 
held unless “arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law,” within the meaning of 19 U.S.C. 
§ 1516a(b)(1(A). The Court must ascertain whether the ITC’s con- 
clusions are reasonable and have a rational basis in fact. Suwanee 
S.S. Co., 79 Cust. Ct. at 23-24. The Court may not substitute its 
judgment for that of the agency. Motor Vehicle Mfrs. Ass’n, 463 U.S. 
at 43. 

In its determination, the ITC concluded that the petitioners had 
offered no persuasive reason why the current level of Swedish plate 
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imports was the result of anything other than import relief. Dismis- 
sal of Request, 50 Fed. Reg. at 43614. The Court finds plaintiffs 
have failed to show this conclusion is incorrect, and the Court fur- 
ther finds this conclusion is reasonable and has a rational basis in 
fact. 

As plaintiffs’ submissions reveal, between 1972 and 1973 (the 
year in which the antidumping duty order went into effect), imports 
of Swedish plate as a percentage of apparent domestic consumption 
declined immediately and dramatically from 11.5 percent in 1972 to 
5.16 percent in 1973. Pub. Doc. 1 at 35. In 1974, the imports further 
declined to 0.86 percent of apparent U.S. consumption. Jd. Although 
the quantity of imports from Sweden increased by almost 60 per- 
cent from 1974 to 1975, this increase as a percentage of U.S. con- 
sumption was slight as compared to the decline following the issu- 
ance of the antidumping duty order. Despite increases in 1974 and 
1975, imports as a percentage of U.S. consumption have fluctuated 
around one percent. See id. Furthermore, although the volume of 
imports declined following the 1976 acquisition, the decline was 
from the already low level of 1.16 percent of apparent U.S. con- 
sumption in 1976 to 0.87 percent in 1977 and 0.93 percent in 1978. 
Id. When compared to the precipitous decline experienced after the 
issuance of the antidumping duty order, this decline is insignificant. 
That average annual imports from Sweden since 1976 have been 
940 net tons is simply an anticipated result of the issuance of an an- 
tidumping duty order. Such a result cannot form the basis for re- 
view. See Birch Three-Ply Door Skins From Japan, Inv. No. 
751-TA-6, USITC Pub. 1271 at 4 n. 8 (uly, 1982) (circumstances 
which are the expected result of an antidumping duty order are not 
changed circumstances warranting review). In sum, the ITC’s con- 
clusion that the de minimus quantity of imports from Sweden was 
not a changed circumstance sufficient to warrant review was rea- 
sonable and had a rational basis in fact. 


C. Restructuring of Swedish Industry 


Plaintiffs contend the majority wholly failed to articulate its rea- 
sons for concluding that the restructuring of the Swedish stainless 
steel plate industry was not a changed circumstance sufficient to 
warrant review. Specifically, plaintiffs object to the ITC’s failure to 
divulge the explanation for its decision. The ITC failed. to disclose 
its reasoning because “the specific facts about the current state of 
the Swedish stainless steel plate industry as they relate to the Unit- 
ed States market are confidential * * *.” Dismissal of Request, 50 
Fed. Reg. at 43614. 

It is well established that an administrative agency must articu- 
late a rational basis for its determination. Motor Vehicle Mfrs. 
Ass’n, 463 U.S. at 43. This requirement, however, must yield to a 
reasonable regulation designed to prevent the unprotected and un- 
controlled disclosure of confidential information to the public. See, 
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e.g., 19 CFR § 207.7 (1985) (emphasis added). Furthermore, it has 
been held that the ITC has retained the power and discretion to in- 
terpret its own rules regarding the disclosure of business confiden- 
tial data. See Pasco Terminals, Inc., 83 Cust. Ct. at 75, 477 F. Supp. 
at 211. 

In applying this standard to the facts of this case, the Court finds 
the ITC was acting reasonably and well within its administrative 
discretion in refusing to disclose the confidential nature of its expla- 
nation to the public. Had the ITC divulged this information in its 
Federal Register notice, Avesta undoubtedly would have expressed 
vehement objection. Indeed, it was the plaintiffs themselves who 
had requested confidential treatment of the productive capacity da- 
ta. It is axiomatic that plaintiffs should not now be heard to com- 
plain about this procedure. 

Plaintiffs further urge that the majority’s conclusion is totally 
wrong since “(t]he reorganization * * * obviously changed the indus- 
try’s basic structure and, as a consequence, radically affected the 
conduct of the sole remaining Swedish producer in export markets, 
including the United States.” Motion for Judgment on the Agency 
Record, supra, at 28. Of particular import in this regard is plain- 
tiffs’ allegation that Avesta will focus its exports on higher grade 
exports in the future. Plaintiffs further-allege that “it is blindingly 
obvious that a stainless steel plate industry composed of a single 
producer will behave in an entirely different manner from an in- 
dustry composed of four independent companies.” Jd. 

As previously stated, the decision to undertake review may be 
made only-when it reasonably appears from the evidence gathered 
by the ITC that there are changed circumstances sufficient to war- 
rant review. It is not enough for a petitioner to simply allege the ex- 
istence of changed circumstances. The petitioner must come for- 
ward with sufficient facts in support of the allegations, see, e.g., 
§ 1675(b\(1), and the record as a whole must support these allega- 
tions. See American Lamb, 785 F.2d at 1003-04. 

The Court holds the ITC properly concluded that plaintiffs’ alle- 
gation regarding future intentions and particularly its allegation 
that it will focus its exports on the higher grade products in the fu- 
ture, was insufficient to satisfy this standard. A future intention 
does not show changed circumstances in the present. Furthermore, 
while the economic conduct of an industry is affected by mergers, 
acquisitions, and other legal transformations, see F.M. Scherer, In- 
dustrial Market Structure and Economic Performance 103 (1970), it 
is not “blindingly obvious” what form. this economic conduct will 
take. It is neither obvious nor evident that a consolidation will lead 
to a decline in exports. Consolidation may result in a controlled or 
monopolistic situation. An industry comprised of one firm may at- 
tain monopoly status and thus restrict home market sales to maxi- 
mize revenues. Additional tonnage may then be freed for export. 
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Plaintiffs urge, however, that the ITC’s decision not to commence 
a review should not have been based upon what it believed was like- 
ly or unlikely since an investigation would have allowed the ITC to 
explore such issues by eliciting concrete evidence. While concrete 
evidence would no doubt be helpful, it is plaintiffs’ duty to present 
those facts which would persuade the ITC to conduct a review. To 
require the ITC to.conduct a review in all cases for the purpose of 
eliciting concrete evidence would be to ignore the different stages in 
the proceedings. It would further prevent the agency from fulfilling 
its duty to weed out those cases clearly without merit. See American 
Lamb, 785 F.2d at 1002. 

Citing data contained in their request for review, however, plain- 
tiffs argue that the consolidation of the Swedish industry has lead 
to a reduction in productive capacity. Motion for Judgment on the 
Agency Record, supra, at 28-29 (citing List No. 2 of the Administra- 
tive Record, Conf. Doc. 1 at 41-44, Avesta AB v. United States (No. 
85-10-01497) [Conf. Doc.]). After careful consideration of the entire 
record presented for review, the Court finds the ITC had a rational 
basis in fact for concluding that the data on productive capacity 
does not show changed circumstances sufficient to warrant review.® 


D. Swedish Trade with the European Community 


In its request for review, Avesta argued that “Western Europe 
has become a consistently strong, viable and growing market for 
Sweden stainless steel plate.” Pub. Doc. 1 at 51. Avesta further 
urged that the availability of Western Europe as a market since 
1973 was one reason why imports into the U.S. are at “de minimus” 
levels. Id. at 4-5. Avesta cited export statistics for shipments of hot- 
rolled plate from Sweden to the European community (EC) from 
1981 through 1984. Id. at 51. Avesta also alleged that a change in 
circumstances resulted from the eae of a bilateral trade 
agreement between Sweden and the EC. See Agreement on Recipro- 
cal Trade, Sweden-European Community, 15 O.J. Eur. Comm. (No. 
L 300) 99 (1972) [Trade Agreement]. 

In dismissing the request for review, the ITC determined that the 
Trade Agreement concluded in 1972 predated the injury determina- 
tion and thus was not a changed circumstance since that time. The 
ITC examined the export statistics and determined that exports to 
the EC were actually lower at the present than they were before 
the 1973 determination. The ITC criticized plaintiffs’ reliance upon 
apparent recent increases in exports to certain EC countries for the 
following. reasons: 


First, exports to the EC, even after the recent increases, re- 
main below the levels of the early 1970s. Second, the recent in- 


8 Due to the confidential nature of the da ie eating peelities caleay ey Sonik ta conan n providing a full- 
er Court accepts the defendan ration 


in Response 
States, Court No. 85-10-01497 (Confidential Version) (citing Conf. Doc. 1 at 41-44) [Confidential Memorandum of 
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crease in exports depends on 1981 as the base year, and 1981 
was a bad year for stainless steel production and exports world- 
wide. Further, access to the EC market is not unrestricted, but 
the levels, timing [,] product mix, and geographic distribution of 
Swedish steel imports are limited. Finally, willingness to ac- 
cept imports of Swedish steel may be damped because there are 
now additional duties on EC exports to the United States. We 
note that the petition doesnot show any enlargement of an 
other market, including the Swedish domestic market for Swed- 
ish stainless steel plate. 


Dismissal of Request, 50 Fed. Reg. at 43614. 

Plaintiffs dispute the ITC’s conclusion that the current level of 
exports to the EC remains below the level of the early 1970s. They 
criticize the ITC’s rejection of data contained in their petition. How- 
ever, as noted by the Commission, the data presented by plaintiffs 
are seriously skewed because of the selection of 1981. as the base 
year. The year 1981 was a disastrous year for steel producers world- 
wide, and thus the level of Swedish exports to the EC in 1981 was 
very low.. The ITC therefore properly rejected plaintiffs’ data. When 
the data for the entire period are considered, it is evident that the 
ITC had a rational basis in fact for its conclusion that the levels of 
Swedish exports of hot-rolled stainless steel plate to the EC in the 
early 1970s were higher than recent levels. It also appears that 
there has been a slight declining trend overall in these Swedish ex- 
ports to the EC. See Pub. Doc. 6 at Table 5. 

Plaintiffs also criticize the ITC’s reliance upon data contained in 
a memorandum submitted by the domestic industry. They urge this 
data was false and misleading and complain that they were not per- 
mitted to supply a memorandum to rebut this data. Plaintiffs sug- 
gest the memorandum was misleading because it mentioned only 
Swedish exports of hot-rolled stainless steel plate and failed to men- 
tion Swedish exports of cold-rolled stainless steel plate to Western 
Europe.? 

Whether or not the ITC properly failed to accept plaintiffs’ memo- 
randum of rebuttal,!° the Court agrees with the intervenors that the 
data regarding cold-rolled plate exports to the EC are irrelevant to 
the ITC determinations. Avesta acknowledged in its petition that 
the Swedish industry has never exported cold-rolled plate to the 
United States. Pub. Doc. 1 at 21, 24. Thus, the ITC properly consid- 
ered only the level of hot-rolled plate exports to the EC since the 
level of exports of cold-rolled plate to the EC has no bearing on the 
level of imports of hot-rolled plate into the United States. Further- 
more, plaintiffs’ own petition refers only to hot-rolled plate exports 
to the EC. See Doc. 1 at 51. 


9 Cold-rolied plate is a more finished product than hot-rolled plate. Both types involve the process of rolling heated slabs 
into plates. With cold-rolled plate, however, the plates are then cooled, annealed, and re-rolled to produce a higher quality 
finish. See Memorandum of Defendant-Intervenors in Opposition to Plaintiffs’ Motion for Summary Judgment and Judg- 
ment Upon the Administrative Record at 35 n.104, Avesta AB v. United States, (No. 85-10-01497). 

10 This issue is addressed below. 
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Plaintiffs urge that the majority’s statement concerning current 
restrictions on Swedish steel exports to the EC is directly contra- 
dicted by a letter submitted to the ITC by the Ambassador of Swe- 
den which provides that there are “no restrictions on Swedish for- 
eign trade in steel * * *.” See Pub. Doc. 10 at 2. In the plaintiffs 
view, the ITC relied upon the unsubstantiated assertions of the de- 
fendant-intervenors that Sweden’s access to the EC is “carefully 
controlled.” Plaintiffs further dispute the ITC’s conclusions regard- 
ing possible future restrictions on Swedish exports to the EC. Plain- 
tiffs contend that such restrictions were not mentioned in any sub- 
mission to the ITC in this case, and the ITC’s conclusions are “pure 
speculation, without any factual or evidentiary basis whatsoever.” 
Motion for Judgment on the Agency Record, supra, at 36. 

In their memorandum in opposition to the request for review, 
however, defendant-intervenors argued that “[a] number of stain- 
less steel producing members of the EC have been found to be 
dumping and/or subsidizing their exports of stainless steel products 
to the U.S., including stainless sheet, strip and plate.” Pub. Doc. 6 
at 31. Thus, the possibility of future restrictions on Swedish exports 
to the EC was expressly addressed in a submission to the Commis- 
sion. In any event, whether or not the EC is or will be an open mar- 
ket in principle is irrelevant since as a practical matter, as the ITC 
properly found, Swedish imports have not increased since the early 
1970s. In other words, plaintiffs have not shown how the level of 
Swedish stainless steel plate exports to the EC constitutes a 
changed circumstance sufficient to warrant review. See 50 Fed. Reg. 
at 43614. 

Plaintiffs dispute the ITC’s finding that the Trade Agreement 
concluded in 1972 predated the injury determination and thus was 
not a changed circumstance since that time. Plaintiffs contend that 
although the Trade Agreeement entered into force on January 1, 
1973, four months before the ITC’s 1973 determination was publish- 
ed, the Trade Agreement did not take effect until after the period of 
the ITC’s investigation. Furthermore, plaintiffs argue, the Trade 
Agreement did not provide for an immediate elimination of all du- 
ties on Swedish exports to the EC; instead, the Trade Agreement 
provided for a staged reduction of duties over five years. Finally, 
plaintiffs contend that the ITC could not have considered the 1973 
Trade Agreement in fact in its 1973 determination since the investi- 
gation concluded with the year 1972, and the ITC’s discussion of 
Swedish exports to Western Europe was based on “available inter- 
national statistical records [of] Swedish exports of stainless-steel 
plate and sheet during the period 1968-71 * * *.” 1973 Determina- 
tion, supra, at 6. 

As previously discussed, the ITC rationally concluded that the 
level of Swedish exports of hot-rolled stainless steel plate to the EC, 
while fluctuating, has shown a decreasing trend since 1973. Thus, 
even assuming the Trade Agreement took effect after the 1973 de- 
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termination and provided for a staged reduction in duties, plaintiffs 
failed to show the ITC that the Trade Agreement led to significant 
changes in Swedish exports to the EC and thereby affected the vol- 
ume of imports of hot-rolled stainless steel plate into the United 
States. In fact, plaintiffs do not dispute that Swedish hot-rolled 
plate exports to the EC have not increased since the early 1970s. In 
other words, plaintiffs have failed to show the ITC’s conclusion re- 
garding the Trade Agreement is “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law.’ 


III. Adequacy of the Procedures 


Plaintiffs criticize the procedures employed by the ITC and partic- 
ularly the ITC’s decision not to allow them to submit a reply brief 
six days after the expiration of the 30-day comment period. Plain- 
tiffs sought to submit the reply to rebut the allegations made in op- 
position to their request for review. The reply was not accepted for 
filing and was returned to Avesta as untimely. 

At the center of dispute is 19 C.F.R. § 207.45(b\(2) which provides 
that upon receipt of a request for review, the ITC shall publish no- 
tice in the Federal Register inviting public comment on the issue of 
whether the ITC should institute a review. The regulation does not 
make express provision for the submission of a reply brief. The rule 
merely provides that interested persons shall have at least 30 days 
from the date of publication in the Federal Register to submit com- 
ments to the ITC. 

In this case, the ITC determined that 30 days would be an appro- 
priate timeframe and indicated this fact in its Federal Register no- 
tice. Plaintiffs seemingly contest the validity of § 207.45(b)\(2) since 
the rule was invoked to bar the submission of their reply brief. 

It is widely recognized that an agency has broad discretion to 
fashion its own rules of administrative procedure. As the Supreme 
Court has repeatedly stated: “[a]bsent constitutional constraints or 
extremely compelling circumstances, the ‘administrative agencies 
“should be free to fashion their own rules of procedure and to pur- 
sue methods of inquiry capable of permitting them to discharge 
their multitudinous duties.”’” Vermont Yankee Nuclear Power 
Corp. v. NRDC, 435 U.S. 519, 543 (1978) (citations omitted). This dis- 
cretion embraces the authority to set and enforce time limits on the 
submission of data and other materials. See id. at 544~45 (quoting 
FPC v. Transcontinental Gas Pipe Line Corp., 423 U.S. 326, 333 
(1976)). 

It is also well established that judicial-review of an agency’s regu- 
lations is limited. The United States Court of Appeals for the Feder- 
al Circuit has held that the regulations must be sustained “unless 
~ 11 The Court does not disagree with plaintiffs that the ITC could not have considered the 1973 Trade Agreement in its 
1973 determination since that investigation concluded with the year 1972 and was based on data for the years 1968 through 
1971. Fae eee ee aa nk ane showing of how the 

Trade Agreement has effected imports of hot-rolled stainless steel plate into the U.S. such that the ITC could reasonably 


conclude that an investigation was warranted to determine whether the domestic industry would experience material inju- 
ry if the antidumping duty order were modified or revoked. 
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unreasonable and plainly inconsistent with the statute * * *.” Mela- 
mine Chemicals, Inc. v. United States, 732 F.2d 924, 928 (Fed. Cir. 
1984). Accord Atcor Inc. v. United States, —— CIT ——, ——, 658 F. 
Supp. 295, 304 (1987). Section 207.45(b(2) must therefore be meas- 
ured against a standard of reasonableness. See also 19 U.S.C §. 
1335 (“The Commission is authorized to adopt such reasonable pro- 
cedures and rules and regulations as it deems necessary to carry 
out its functions and duties.” (emphasis supplied)). 

Section 207.45(b\(2), however, must be found reasonable in light of 
19 U.S.C. § 1675(b), the statute it is intended to implement. Section 
1675(b) provides for an investigation to determine whether or not to 
modify or revoke an outstanding antidumping order. The investiga- 
tion is initiated upon receipt of a request that shows changed cir- 
cumstances sufficient to warrant review. Bearing in mind that a re- 
view investigation does not begin on a “clean slate,” Matsushita, 
750 F.2d at 932, the Court must examine § 207.45(b)(2). 

The Court finds this regulation is a reasonable means for deter- 
mining the existence of changed circumstances sufficient to war- 
rant review. Contrary to the plaintiffs’ contention, the regulation 
provides plaintiffs and others similarly situated a very “real” oppor- 
tunity to present arguments to persuade the ITC to conduct a re- 
view. There do not appear to be limits on the amount or kinds of ar- 
guments and proofs that can be submitted in support of the request. 
A comment period gives interested persons the opportunity to re- 
spond to the request for review. All of the information enables the 
ITC to make an informed decision. A 30-day comment period fur- 
thermore ensures that the debate does not go on indefinitely. See 
ICC v. Jersey City, 322 U.S. 503, 514 (1944) (recognizes the impor- 
tance of consummating the administrative process). Although the 
regulation does not make express provision for a reply, and the 
Court is cognizant of plaintiffs’ concern regarding the alleged inade- 
quacy and unfairness of such a procedure, 19 C.F.R. § 207.45(b)(2) 
encourages the filing of a full and accurate statement of the alleged 
changed circumstances in the request for review. In short, the ITC’s 
application of a 30-day comment period comports with the agency’s 
regulations, discretion to set and enforce time limits, and was a rea- 
sonable means for determining the existence of changed circum- 
stances sufficient to warrant review. 

Plaintiffs further contend the ITC should have conducted a hear- 
ing before resolving the issue of changed circumstances sufficient to 
warrant review. Plaintiffs urge the proceeding involves an adjudica- 
tion of disputed facts which cannot be determined without a 
hearing. 

It is clear that the ITC must hold a hearing upon the request of 
an interested party whenever the ITC conducts a review of an af- 
firmative determination of injury under 19 U.S.C. § 1675(d). See also 
S. Rep. No. 249, 96th Cong., Ist Sess. 80, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 466. There is no similar requirement for 
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a hearing at the preliminary changed circumstances determination 
stage. Instead the agency has established a notice and comment pro- 
cedure. See 19 CFR § 207.45(b)(2). If Congress had intended hearings 
at this initial stage, Congress could have provided or mandated 
them. In amending § 1675(b) in the Trade and Tariff Act of 1984, 
Congress did not alter the ITC’s discretion to administer the prelim- 
inary changed circumstance provision. It is therefore apparent that 
no hearing is expressly required or can be fairly implied from the 
statute. 

Plaintiffs urge, however, that § 1675(b) was introduced to provide 
more procedural safeguards. Motion for Judgment on the Agency 
Record, supra, at 39 (citing S. Rep. No. 249, 96th Cong., 1st Sess. 81 
(1979)). Nevertheless, Congress also intended § 1675(b) to provide a 
greater role for domestic interested parties. See S. Rep. No. 249, 
96th Cong., Ist Sess. 81, reprinted in 1979 U.S. Code Cong. & Ad- 
min. News 381, 467. In light of the unique nature of these reviews 
based on changed circumstances, i.e, they are predicated upon an 
outstanding antidumping or countervailing duty order, the agency’s 
procedures in this case appear to be designed to achieve the desired 
result.!2 

Plaintiffs argue, however, that “[nJumerous cases have ruled that 
‘[w]here adjudicative * * * facts are involved the parties must be af- 
forded a hearing to allow them to meet and to present evidence.’” 
Motion for Judgment on the Agency Record, supra, at 38 (citations 
omitted). In the plaintiffs’ view, an evidentiary hearing must be 
held when there are disputed issues of material fact, and due proc- 
ess forbids an agency from using evidence in such a way as to fore- 
close the opportunity to present a contrary presentation. Id. at 
38-39. 

However, Congress has stipulated that antidumping and counter- 
vailing duty proceedings are investigatory rather than adjudicatory 
in nature. H.R. Rep. No. 317, 96th Cong., 1st Sess. 77 (1979); S. Rep. 
No. 249, 96th Cong., 1st Sess. 100, reprinted in 1979 U.S. Code Cong. 
& Admin. News 381, 486. See also Budd Co. Ry. Division v. United 
States, 1 CIT 67, 72, 507 F. Supp. 997, 1001 (1980). In an investiga- 
tive proceeding, an agency need not provide those rights of apprisal, 
cross-examination, and confrontation applicable in an adjudicatory 
proceeding. See, e.g., Hannah v. Larche, 363 U.S. 420, 441-52 (1960) 


12 Section 1677c(a) provides for a hearing by the administering authority and the ITC before a final determination in an 
antidumping or countervailing duty investigation. In this provision, Congress specified: 


Section 774 continues the requirement of present law with respect to 2 nee in the reared bearing arent ub 
counte: 


and adds a requirement for nee * duty investigations. 

ject to the provisions of Title 5 of the United States Plating te adjudicatve hearings they conducted in 

@ manner ed to permit A, presentation =o information and views. I penne portant, in light of the 
provisions for judicial review of such an administrative cane as provided parties be 
given every possible opportunity to respond to iruastion submitted by other parties. 


S. Rep. No. 249, 96th Cong., 1st Sess. 97, reprinted in 1979 U.S. Code Cong. & Admin. News. 381, 482. Citing this passage, 
plaintiffs urge the ITC should have afforded them the opportunity to respond to the information submitted by other parties. 
This aspect of the legislative history, however, is inapplicable since it relates to the specific requirement for a hearing 
before a final antidumping or countervailing duty determination. The passage clearly indicates that Congress disapproved 
of the suggestion that the hearings could be pene er without sufficient procedural safeguards, while affirming congres- 
sional intent that Title 5 of the United States Code would not apply. In a preliminary changed circumstance determination, 
by contrast, no hearing at all is required. Furthermore, the Court observes that if Title 5 does not apply in final antidump- 
ing or countervailing duty determinations, then it strains credulity to believe that Title 5 would apply in the context of a 
preliminary changed circumstance determination. 
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(Hearing or trial type procedures not required by Civil Rights Com- 
mission in an investigative proceeding); Pasco Terminals, 83 Cust. 
Ct. at 78, 477 F. Supp. at 213 (“due process does not necessarily re- 
quire a trial-type hearing or an opportunity to confront and cross- 
examine witnesses’’), 

In one of the cases cited by plaintiffs, the court examined the pro- 
cedures required in adjudicatory proceedings and held that a hear- 
ing was required. See Alaska Airlines, Inc. v. C.A.B., 545 F.2d 194, 
200 (D.C. Cir. 1976) (“Where adjudicative, rather than legislative, 
facts are involved, the parties must be afforded a hearing to allow 
them an opportunity to meet and to present evidence.” (footnote 
omitted)). In another case, the Supreme Court expressly recognized 
that a hearing is not required in a non-adjudicatory proceeding. See 
United States v. Florida East Coast Ry., 410 U.S. 224, 245 (1973). 

In the other cases cited by plaintiffs, the courts recognized that a 
hearing was expressly required by statute. See RKO General, Inc. v. 
F-.C.C., 670 F.2d 215, 226 (D.C. Cir. 1981), cert. denied, 457 U.S. 1119 
(1982) (a hearing is required by statute when a “substantial and ma- 
terial question of fact is presented”). See also Railroad Com’n of 
Texas v. United States, 765 F.2d 221, 227-28 (D.C. Cir. 1985); Sea- 
Land Service, Inc. v. United States, 683 F.2d 491, 495. In other 
words, formal proceedings were not required. 765 F.2d (D.C. Cir. 
1982). While both the Railroad Com’n and Sea-Land Service deci- 
sions held that hearings were required, the agency had “substantial 
flexibility” to structure these hearings. Railroad Com’n, 765 F.2d at 
228; Sea-Land Service, 683 F.2d at 495. In other words, formal pro- 
ceedings were not required. 765 F.2d at 227-28; 683 F.2d at 495. To 
qualify this position, both courts ruled that “[a]n evidentiary hear- 
ing must be conducted where there are disputed issues of material 
fact.” 765 F.2d at 228 (citations omitted); 683 F.2d at 496 (citations 
omitted). Neither decision is authority for the provision of a hearing 
in a § 1675(b) investigation since both cases involved a statute 
which made express provision for a hearing. This action, by con- 
trast, is clearly distinguishable since section 1675(b) does not re- 
quire a hearing at the preliminary stage. 

Plaintiffs also contend that the inadequacy and unfairness of the 
proceedings are especially egregious with respect to three of the ma- 
jority’s conclusions: (1) current low import levels result not from the 
acquisition of the New Castle mill but from the 1973 determination; 
(2) current Swedish exports to the EC are not unrestricted and that 
future exports may be restricted further; and (3) the level of Swed- 
ish exports to the EC is below the levels of the 1970s. 

With regard to the first conclusion, plaintiffs contend that even if 
the request for review did not conclusively establish that current 
import levels result from the acquisition, “plaintiffs clearly 
presented enough evidence to raise a serious question concerning 
the reason for current. low import levels.” Motion for Judgment on 
the Agency Record, supra, at 40-41. In the plaintiffs view, there was 
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a disputed issue of material fact, and the ITC should have therefore 
conducted a full investigation. Jd. With regard to the second conclu- 
sion, plaintiffs contend the Swedish Ambassador’s letter should 
have been sufficient to prevent a contrary conclusion, at least with- 
out a full investigation. Furthermore, plaintiffs contend, the possi- 
bility of future restrictions by the EC was not addressed at all in 
submissions to the EC. Plaintiffs urge that if the ITC believed this 
question was relevant, the ITC should have conducted a full investi- 
gation. Thus, plaintiffs appear to argue that since they raised a dis- 
puted issue of fact, they were entitled to a full investigation: Plain- 
tiffs also appear to dispute the ITC’s ability to consider and weigh 
conflicting evidence. 

However, neither the statute, regulations, nor pertinent case law 
require the ITC to provide procedures beyond notice and comment 
at the preliminary changed circumstance stage. In making its deter- 
mination, the ITC may consider and weigh conflicting evidence. See 
American Lamb, 785 F.2d at 1002. To require the ITC to conduct.a 
review whenever the ITC is presented with conflicting evidence 
would be tantamount to a prohibition on the exercise of this author- 
ity. It would further inhibit the agency in its effort to weed out 
those cases clearly without merit. Id. 

Finally, plaintiffs contend the majority summarily rejected their 
reply brief and thereby prevented them from rebutting the alleged- 
ly misleading data supplied by the defendant-intervenors. It ap- 
pears Avesta sought to submit the reply primarily to include data 
regarding cold-rolled stainless steel plate exports to the EC. The 
Court has previously determined, however, that the level of cold- 
rolled exports to the EC is irrelevant to the issue of the level of hot- 
rolled exports to. the United States. Thus, contrary to Avesta’s as- 
sertions, the ITC’s refusal to accept their untimely submission did 
not cause them “egregious” harm. 


COoNCLUSION 


For the reasons provided above, the court holds the agency’s dis- 
missal of plaintiffs’ request for review and modification or revoca- 
tion of a 12-year old finding of dumping against stainless steel plate 
from Sweden was reasonable and not “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law,” with- 
in the meaning of 19 U.S.C. § 1516a(bX1)(A). Accordingly, plaintiffs’ 
motion is denied, and the determination is sustained. 
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OPINION 


Restani, Judge: This matter is before the court on cross-motions 
for summary judgment. Plaintiff seeks to collect liquidated damages 
based on a failure to heed United States Customs Service notices of 
refusal of admission of foodstuffs. Defendants are the non-comply- 
ing importer and the surety on the entry bond. Defendants allege a 
statute of limitations defense. They also allege that the notices of 
refusal were not properly issued because they post-dated a liquida- 
tion which became final, and because they were not issued prompt- 
ly. They also oppose award of any substantial pre-judgment 
interest. 

Plaintiff responds that, it filed suit within six years of the accrual 
of its right of action pursuant to 28 U.S.C. § 2415(a) (1982). It argues 
that the right of action did not accure until it sent notices of liqui- 
dated damages in accordance with 19 C.F.R. § 172.1(a) (1987), be- 
cause such notice is a predicate to the right to bring suit. 

Plaintiff's theory presents a number of questions, such as wheth- 
er it may delay indefinitely the running of the statute of limitations 
by not sending notices of liquidated damages. In this case, however, 
it is unnecessary to decide if plaintiff could have waited to bring 
suit until six years from the date of the notices of liquidated dam- 
ages, because suit was brought within six years of defendants’ 
breach of the bond terms. The importer had ninety days to comply 
with the notice of refusal. Thus, breach did not occur until the nine- 
ty-first day. Plaintiff brought suit within six years of the day of 
breach. 

As to the defenses based on timing of the notices of refusal, plain- 
tiffs first argument is that demands for liquidated damages are 
charges or exactions of the type which must be protested before de- 
fendants may raise defenses which could have been raised by pro- 
test. See 19 U.S.C. § 1514(a) (1982).! In these cases, where timing de- 
fenses are easily resolved based on prior cases, the court has de- 
clined to resolve this issue. This is a complicated issue involving 
seemingly conflicting precedents. This issue should be resolved 


! Plaintiff admits that statute of limitation defenses may be raised here, because they could not be raised by protest. 
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when it is necessary to do so to decide a particular case. It is not 
necessary to decide it here. 

The defense based on liquidation prior to notice of refusal raises 
the same issue that is before the Court of Appeals in United States 
v. Utex Int’l., 11 CIT ——, 659 F. Supp. 250 (1987), appeal docketed, 
No. 87-1414 (Fed. Cir. Jun. 24, 1987). This court has consistently 
followed that decision and likely will do so unless the Court of Ap- 
peals holds otherwise. Thus, the fact that the notice of refusal was 
issued after liquidation will not defeat plaintiff's claim.” 

Defendants raise, however, another, but related, argument. They 
argue that there is an issue of fact as to whether the importer re- 
ceived “proper notice” under paragraph 7 of the bond of what it was 
required to do, because the notices of refusal were not issued 
promptly. That is, even if Customs may issue notices after liquida- 
tion, defendants aver that Customs cannot wait forever. In this 
case, defendants allege that plaintiff waited 18 and 22 days after it 
reviewed the foodstuff samples to issue notices of detention; and 
that it delayed 51 and 10 days in issuing the notices of refusal.* Al- 
though there is a possibility that an importer or surety could be 
prejudiced by delay in issuing such notices, defendants have not.al- 
leged that any prejudice occurred here. These particular delays by 
themselves do not make the notices improper and defendants have 
not averred that they can demonstrate the kind of prejudicial ef- 
fects which would cause the notices to be deemed improper. Thus, 
defendants have not raised a material issue of fact.‘ 

As to prejudgment interest, plaintiff seems to accept the princi- 
ple, recently reiterated by the Court of Appeals for the Federal Cir- 
cuit in United States of America v. Imperial Food Imports, 834 F.2d 
1013, 1016 (Fed. Cir. 1987), that this court has discretion to award 
prejudgment interest. It does not seem to accept the principle that 
necessarily follows, i.e., that this court has jurisdiction not to award 
it. As the Federal Circuit stated, this is a matter of weighing the eq- 
uities involved. If, as plaintiff argues, the court must always award 
prejudgment interest from the date of accrual of the right of action 
in order to provide compensation for loss of the use of the money 
awarded, there is no discretion. 

Although the Federal Circuit advised that equities should be con- 
sidered, it did not advise as to what type of equities should be 
weighed in making this discretionary determination. Although pre- 
judgment interest may be awarded because the action is predomi- 
nantly contractual, purely contractual considerations are not the 
only ones applicable. The damages involved, while they are not pen- 
alties, do not closely track and specifically ascertainable damage, 


2 Defendants’ argument that the six year statute of limitations should begin to run on the date the entries were liquidat- 
So ee ee Se eee the issue of notice of refus- 
al as lack of “proper notice” if occurring after liquidation is disposed of by the Utex 

3 Defendants also argue that the 90 day compliance period shoul caval cine bo doomed ta hierte sniled enittes basaeh et Gapte 
delays. Thus, the statute of limitations would have run earlier. The court cannot establish arbitrary time limits for issuance 
of notices and transform them into a new statute of limitations. 

4 In addition, if there are facts to be tried defendants failed to comply with Rule 56(i) by filing a statement of the mate- 
rial facts in dispute. 
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and the duties owed by the parties to each other do not arise from 
simple agreement, but involve legal compulsions. Accordingly, the 
court deems it appropriate to attempt to fashion the prejudgment 
interest award to compensate for any prejudice to defendants, to 
discourage unlawful or unfair conduct, and to encourage conduct 
which aids in the administration of justice. Thus, the court finds it 
should consider the same type of factors which concerned the courts 
in United States v. American Motorists Ins., 11 CIT.——, 680 F. 
Supp. 1569, appeal docketed, Nos. 88-1261 (Fed. Cir. Feb. 23, 1988), 
88-1284 (Fed. Cir. Mar. 11, 1988). 

Defendants seek the same measure for award of prejudgment in- 
terest as was utilized in American Motorists, that is, interest from 
the date of filing suit. In that case, however, plaintiff did not argue 
any equities which might counter the harm caused by plaintiffs 
regulatory breach, that is, failure to suspend liquidation, and by de- 
lays in getting to court. In addition, the pattern of delays were dif- 
ferent. The equities in each case must be weighed according to the 
facts of each case, as presented by the parties. 

Although plaintiff seeks interest from the date of breach, its only 
serious contention is that interest be awarded from the dates of de- 
mand for liquidated damages. In this case demands were made 
April 29, and July 29, 1981. Very little has been demonstrated as to 
why it took almost six more years to get to court. At some point a 
mitigation petition was filed. It was denied on October 3, 1985. Ac- 
cording to regulation, the petition should have been filed in 1981. 
The. court. does not know which party is responsible for the four- 
year delay in resolving the mitigation issue. Nonetheless, plaintiff 
then took more than a year to file suit after that issue was resolved. 
At that. point there was no benefit to be gained by delay; out of 
court resolution was no longer an issue. 

In similar cases, plaintiff has argued alternatively for interest 
from the date of denial of the mitigation petition. Certainly, at that 
point, plaintiff had done what it was required to do to perfect its 
rights. As resolution of the mitigation petition occurred late in the 
six year period, and as it is not clear that plaintiff was totally re- 
sponsible for the four-year delay in resolving the mitigation issue, 
the court sees no reason to deny plaintiff any further interest be- 
cause it failed to comply with its regulations or was somewhat, but 
not egregiously, slow in getting to court after resolution of the miti- 
gation petition. As laches does not generally bar suit by the govern- 
ment, it is important to encourage conduct which aids in preventing 
stale claims. It is also important that the court refrain from action 
which unnecessarily countenances regulatory breaches. But the 
court must neither unfairly deny plaintiff the time value of money 
nor reward defendants for not paying. Accordingly, weighing all of 
the equities in this matter, prejudgment interest is awarded from 
the date of denial of the mitigation petition, October 3, 1985. 
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